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OF 

APPEAL CASES 

IN THB 

HOUSE OF LORDS, 

During the Semon, 1818. 
58 Geo. III. 



ENGLAND. 

APPEAL FROM THE COURT OF EXCHEaUER. 

RuscoMBE and another — Appellants. 
Hak^— Respondent. 

Husband, having two mortgages on bia estate, devises it to Jane ss, 
> bis wife, and dies. Wife, naving married again, joins 1817; Feb. 6, 
her second husband in another mortgage of the estate, '^"°® 5,1818. 
consolidating the two former mortgages into one, at a ''^"'■"v 
different rate of interest, reserving uie equity of redemp-**®*"^^^"^' 
tioii to the husband and his heirs, without any recital or^^^^^^^ 
special circumstance to show that it was the intention 
of the parties to make a new settlemcjnt of the estate. 
Husband, after death of the wife, deals with the pro- 

e!rty as his own, disposes of part for val. con. and dies, 
ill by heir at law of the wife, against the purchaser, 
representatives of the husbaAid^ and mortgagee, to 
r^eem ; and decreed accordingly ; and the decree af- 
firmed in Dom. Proc, with alterations as to the manner 
of taking the accounts : — 
The role being that, where husband and wife mortgage 
VaL. VI. B 



CASES IN THE HOUSE OF LORDS 



June S3, 
1817 ; Feb. 6, 
June 5, 1818. 

^ V ' 

MORTQAGE. 

HUSBAND 

AND WIFE. 



the wife's estate, and the equity of rcdemptioil is re- 
served to the husband and his heirs^ -without recital or 
special circumstance to show the intention to make a 
new settlement of the estate; the husband has the equity 
of redemption, as he before had the legal estate, only 
jure uxoris. 



Bill filed, 
1800. 



Mortgages, 
1749, 176«. 



The bill filed in T, T- 1800 in the Exchequer, 
against William House, Richard Ruscombe, Alex- 
ander Bruford, the younger, Francis Bruford, and 
William Long, stated, that Nicholas Hare, seized 
in fee of certain lands ^ud other hereditaments, in 
the parish of Lyng, in Somersetshire, in 1749, by 
lease and release niortgaged the premises to William 
House for 800/., with interest at four and a half j^er 
cent, and covenanted to levy a fine, sur conuzance 
de droit come ceo^ &c. the uses of which were to 
enure ta i^ouse, his heirs and assigns, subject to 
the proviso for redemption ; and the fine was duly 
levied. In 1762, Hare mortgaged the premises 
for a ftirther sura of 450/. and interest at four and 
a quarter per cent, to the same House. 

H^re^ afterwards, by bis will, dated 21$t June, 
1767, devised all his freehold estates and lands of 
inherit^ice whatf^ever, to his wife Mary Hare, her 
heirs and assigns ; and made her sole executrix and 
residuary legatee. He died in 1764, leaving the 
said Mary Hare, the Respondent's mothcf. his 
widow, and the Respondent, then an inftuit of two 
years of age, his son and heir at law, hifn surviving. 
Mary Hare proved the will, and took upon herself 
the execution. 
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ON APPEALS AND WRITS OF ERROR. 3 

In 1765 Mary Hare intermarried with Alexander June 23, 

« r J 181^5 Teh. 6. 

Bruford. June 5,1818.' 

In 1766, by indentures of lease and release,' v ' 

made between Bruford and Mary his wife of the^^l^^^^^ 
one part, and House of the other, reciting the^^^^^'^E. 
indentures of 1749, and deed poll of 1762; andJ7«5'**T .. 
tha^t the principal surtis of 800/. and 450/. weremmgage the 
not paid ; the will and death of Nicholas Hare, the^^^'J^ifa'S 
mortgagor; the marriage of Mary Hare with Bru->"^o f^nethe 
ford ; and that the sunms of 800/. and 450/. were mortgages. 
then due from Bruford and his wife ; but that all 
the interest had been paid up to that time by Bru- 
ford : it was witnessed, that for the better securing 
the said sums of 800/. and 450/. with such interest 
for the same as thereinafter mentioned ; that is, 
interest at the rate of 5/. per cent. Bruford and 
Mary his wife granted, bargained, sold, &c. the 
premises to House, discharged of the former pro- 
.viso for redemption, but subject to another proviso, f<i"i'7<^^ "•«- 

,. 'Ui.iii. 1 deraptionre- 

that m case Bruford should pay the two sums,serTed to the 
amounting together to 1250/. and interest at 5/. per Jm/J^UJ^""* 
cent, at a time therein specified. House should re- 
convey^the premises to the husband Bruford, his 
heirs and assigns for ever ; and Bruford and Mary 
his wife, jointly and separately, declared and agreed, 
that all fines and recoveries, &c. theretofore levied 
and suffered of the said prepiises, and a fine then 
intended to be levied, and which Bruford covenanted 
for himself and his wife, to levy to House, should 
be and enure to the use of House, his heirs and 
assdgtis, subject to the condition of redemption. — 
iTiis last-mentioned fine was afterwards levied. 
House died in May, 1791, having made a will, 
b2 



4 CASES IN THE HOUSE OF LORDS 

Jane S3, by which he appointed sole executor his son and 
June 5, i8i8.'heir at law, the Defendant William House, who 
' duly proved the will, and became his personal re- 

HUSBAVD 



MORTGAGE. _ ... 

presentative. 



179/^fe ' Mary, the Respondent's mother, died in 1794, 
dies, 'leaving leaving him, her only child by Nicholas Hare, her 
toZty herheir at law. Alexander Bruford died in 1799, 
K 'T'^h^" h ^^^^'^S previously made a will, appointing his sons, 
at law, who Alexander and Francis, his executors, and devising 
forridemp!. '^ ^^^™ ^^^ premises before-mentioned, or part of 
tion. them ; and that they, and Ruscombe, and House, 

entered on and took possession, &c. An4 the bill 
prayed an account and redemption. 
Ruscornbe Ruscombc put in a plea and answer, and pleaded 
purchaser for that he was a purchaser for val. con. without notice ; 
and this being over-ruled, he further answered, that 
he agreed with Bruford for the absolute purchase of 
a part of the mortgaged premises ; and that in 1797, 
in consideration of 2,000/. paid to House, and 
600/. to Bruford, House, at Bruford's request, by 
lease and release, released and conveyed, and Bru- 
ford granted, ratified, and confirmed, to Ruscombe 
and to Long, his trustee, the premises therein de- 
scribed to hold to Ruscombe and Long, to the use 
of such person, and for such purposes as Ruscombe 
should, by deed or will, appoint; and in default 
thereof to the use of Long, his heirs and assigns, 
during the life of Ruscombe, in trust for Ruscombe ; 
and after the determination of that estate to the 
use of the right heirs of Ruscombe. The answer 
then stated that Ruscombe paid the money, was let 
into possession, and ever since held the pn^erty as 
his absolute estate of inheritance. 
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House answered that the mortgage money had June sa, 
been paid, and that he claimed no interest in the juqIs, fsis/ 

estates. Long referred to the answer of Ruscombe, n^^— ^ 

and stated that he was only a trustee for him. — husbawd 

Alexander and Francis Bruford submitted that,^'i>^i^B. 
by the transactions of 1766, the estates vested ab-Hoy^e^"^ 
solutely in Alexander Bruford the elder ; and that^^g- _ 

• 1 . ,-,^« « « . Answer. Bru- 

he alone, m 1789, mortgaged the premises to fords, repre- 
House for a further sum of 300/. being the anrear j;'„"£^^^ . 
of interest accrued, due on the said sum of 1,260/. ; 
and that in 1797, part of the estate had been con- 
veyed to Ruscombe, as stated in Ruscombe*s 
answer; and. that by will, dated 1798, Bruford the 
elder had devised the rest of the estate to them. 

It was ordered by consent that the Respondent Dec. 19, is 10. 
should admit at the hearing the several deeds and 
will mentioned ; and no witnesses were examined 
on either side. 

The Court, on the 17th December, 1813, de-i>ecree, 

Dec 17 1813 

dared that the Plaintiff (Respondent) was entitled that wife's heir 
to redeem; and decreed an account of what wasf.'J*r,'^**®°" 

' titled to re- 

dae for principal and interest on the two mortgages deem. 
of 1749 and 1762, such interest to be pomputed th^£|!^'|\^ 
from the death of Alexander Bruford, and that, on mortgages. 

^ 1 -r^ i. 1 « . « Interest from 

payment thereof,. the Defendants, Ruscombe, Bru death of has- 
fiiird, ,&c. should reconvey the estate, free from all^^^' 
incumbrances, &c. 

From. this decree RusocHnbe and A. Bruford ap- 
pealed. 

Mr. Martin (for Appellants). This case is dis-JuDe9d,i8i7. 
tingnishable from that of Jackson v. Innes. The 
husband was bound only to keep down the interest 
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Jane 93, of the debt. He did not represent Hare ; and yet, 
j!!l5,^m8/in 1766, he made himadf Uable to pay the debt, 
s=-v--*^ whiph it was not reasonable he should do without 
^HusBrsi some .benefit- This was not like the case of 
j^^k^D^v' P^^^^S ^^^ ^f's's estate for the husband's debt; 
lanes, heard but it was the case of a husband binding himself 
mST^^^'^ pay the debt of a wife ; and it may be presumed 
1815, but not that the wife, in consideration of his making him- 
Fid, inn^v. 9elf SO liable, intended to transfer to him the equity 
16 Vw!^356. ^^ redemption. Unless this was the intention, one 
cannot well tell why the deed of 1766 was executed, 
as there were no arrears of interest, and it was act 
therefore likely that the mortgagee would have called 
for this deed. Unless then a recital of the kiten- 
tion to re-limit to the hiusband is absolutely neces* 
sary, this is as favourable a case as can weU be. 
Cooth V. The ground of the decree in Jackson v. Innes was, 
e^Ves^ia. ^^^^ ^^® intention of the parties was merely to 
i^^y-^w^^'Tendex the wife"^ estate a security; and that no bene- 
sW. fit was intended for the husband beyond the pledge 

of the wife's estate for his debt. But here, unless 
he was to have the benefit of the equity of redemp- 
tion, he made himself liable for the wife's debt for 
Mortgage no Consideration at all. (Lord Eldon, C. The 
deed, 1766. ^^^^ recit^s that the wife was not onfy devitee, but 
enecutrix and residuary legatee of Haite, her former 
husband ; and then it states, that the ^fie and her 
husband, Bruford, were indebted to House, which 
he could not be unless he had, along with his wife, 
personal assets of Hare.) The only reason for 
making him liable, unless be was to have this 
benefit, would be that the estate was not sufficient 
security, but it was sufficient; and the presump* 
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tkm is, that he was made iliaUe^ because it was^^oness,* ii. 
intended that he should have the equity of redemp-jont vieVa! 
tioh. . ^ — V— ^ 

The decree wa6, at any. rate^ ecroneoufis in tlie!![f^2MA?B 
direetions respecting the coroptttation of interest t^^^^''^- 
Roscsombie had a dght to say that be should be in 
as good a situation afe House : and what would be 
the anlount of the argument as against House ? 
True, Bruford ought to have paid the interest \xp 
to the time of his death. But was: House bound to 
call for the interest ? It would be a good answer fiir 
Houte, that he was not bound to call for it ftom 
year to year ; and if sorit was a good answer for 
Ruscotxdie. We are therefore entitled to the whole 
of our interest, and not merely to interest fix)to the 
time of Braford's death — even if the House should 
be< against us on the principal point. 

Mr. Heald. In Innes (Caoth) v. Jackson it was Broad v, 
stated to be a rule, that where the wife's estate iscl!?8 *tai!' 
mortgaged without a recital of any other purpose, 
and the equity <d redemption is reserved to the 
husband, he shall be considered as a trustee for the 
wife, and her hei^. (Lord Eldon, C« I think 
there is some case in which it is laid down as a rule; 
thsTwhen the wife's estate is mortgaged* and nor 
thing is reeited except the purpose of securiiig the 
repaym^it of the money, and 1^ other covenants: 
am ccmfonaoable, and the equity of redemption ift 
reserved to the husband, the Court considers faim* 
as entitled to the equity of redemption as he was 
before seized of the legal estate, jure uavris* But 
there is some specialty in Jackson v. Innes.) In 
Broad Vi Broad such a rule is presumed ; but there 
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June 83» was a positive agreement in that case, and the de<- 
Jane s, i8i8.'cision would be the same whether there was such a 

*"*— ^v ' rule or not. But, suppose that such a rule does 

—HUSBAND exist, the question ^is, whether it does not rest on 
AND WIFE. ,the principle mentioned by Lord Thurlow in 
Clinton v. Hooper^ 3 Bro. Ch. Ca. SOI; On re- 
ferring to all the cases, he laid down this rule, that 
where there is a mortgage of the wife's estate by 
husband and wife for the husband's debt, she is a 
surety for her husband. That is the principle ; and 
her estate shall be exonerated out of the husband's 
assets. So that on that ground it is rather probable 
that equity would lay down such a rule as is stated 
in Innes {Cooth) v. Jackson. But is that to ex- 
tend to cases where the debt b that of the wife ? 
It must be so held if this decree should be affirmed, 
as in this case the debt is that of the wife, not that 
of the husband. In Lavis v. Nangle, Amb. 160, 
the facts are shortly stated ; but it is to be collected 
from that case that the rule depends on the appli- 
cation of the money*; so that the rule is to be 
governed by the equities of the case. Then how 
would it be if she clearly meant to give the equity 
of redemption to her husband ? {Lord Eidon, C. 
Lord Thurlow's notion was, that the intention 
i must be recited.) The question is whether, if there 
is such a rule, it must not bend to circumstances. 
In Clinton v. Hooper, where the wife's estate was 
mortgaged, and the husband received the money ; 
and she, having agreed during coverture, and con- 
firmed the agreement when a widow, that her 
estate should continue liable; it was held that the 
* estate was not to be exonerated out of the husband's 
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assets. {Lord Eldon, C. It is very inHportant that June 28, 
it should be settled by this House/ whether there isjane5, isia! 

such a rule. Lord Tturlow said that the wife's in- "-^ ' 

tention, as recited, should govern. But suppose ^^^^^f^^ 
the rule to exist, yet there may be a doubt whether a»d wipe. 
it applies in Tnnes (Cooth) v. Jackson.) That is 
what I have been endeavouring to get at : that the 
rule is not inflexible. Then what are the circum- 
stances that may alter and vary it ? Suppose the 
equity of redemption reserved to a stranger; or is 
the rule confined to husband and wi^e ? But here 
the great ingredient b, that it was the wife's debt. 
The husbioid might say, ^' I am a purchaser for 
*' valuable consideration of this equity of redemp- 
*' tion ; for although I possessed assets of the former 
'* husband, at the time I married Mrs. Hare, it 
'' does not follow that I possessed assets of his to 
** pay this interest for ever, and yet I covenant to 
** pay the interest." The rule therefore does not 
apply to this case. {Lord Eldon, C. It is proper 
that the Register's Book should be searched for 
Broad v. Broad, and Clinton v. Hooper. Lord 
Redesdate. Yes ; for the Chancery cases are very 
incorrect. Lord Eldon, C. This is the debt nei- 
ther of husband nor wife, but that of the estate: 
and neither the husband nor wife, in respect of the 
estate, were liable, unless in as far as she possessed 
assets of Hare ; and some inquiry oughts perhaps,^ 
to have been directed as to that fact.) Probably 
Hare, the former husband, did not leave assets 
sufficient to pay the debt, otherwise he would not 
have borrowed money on mortgage : and the wife, 
if she had received assets, would probably have re* 
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Jun<^ J^> deemed soon after Hare s death. Then comes the 
Jhm5, 1818/G^^x^wt by him, for himself and his mie^ for fiu^- 
ther assurance, which is quite consistent^ eveiy 



V 

^HusBr«p thing showing that he gave a valuable consideration 
AMDw«E. for this equity of redemption* It might be said 
that til this was not for the benefit of the wife* 
Bttt: still he gave that consideration ; and some part 
of the-benefit aecm^d to the wife ;. for House might 
say, " Pay me the money, otherwise I will fore- 
'' dose:** so that the estate might ha:^ been pre- 
' served by his becoming liable to^paiy the debt, which 
was a benefit to the wife. {Lord Etdan, C. Did 
the Court, without difficulty, apply the same rule to 
the case of a purchaser as to that of a representa- 
tive r) It was said by the present Ch-. J. C. B., 
Gibbs,Cb. J. then Ch. B., that this was a mortgage of the wife's 
estate, and, 0)1 that ground, within the rule. 

Then, with respect to interest, Rusooinbe was a 
purchaser for val. con. and stands in the same situ- 
ation as that in which House would haVe stood : 
and is entitled to interest firom the time it was last 
paid: and the decree is, at least in that respect^ 
ftrroneous. 

. Mr. /I gar. This case was different firom that of 
Inhes (Cobth) v. Jnckson. (Lord Eldon, C. It 
was a question there whedier it was merely a mart- 
gi^, or also a new settlement.) Then here, it is 
clear, there was not the least intention that this 
shotild be new settlement of the property. It ap^ 
pears fi*om the deed of 1766, that the interest on 
the previous mortgage was four and a half per cent. ; 
and that the object of the deed was to raise the in- 
terest to five per cent. It was " for better securing 
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** the repayment of the money, and such interest June ss, 
'' as hereinafter is menUoned," t. e. at the rate of j^e5,i8i8/ 
five per cent ; and can it be said that the mere re- "— ^v— ^ 
nervation of the equity of redemption to the hus-^^J^^^f^ 
band, particularly to him, his heirs, and assigns, ahd wive. 
without any thing more, gives to him alone the 
wife's estate ? But had the estate become his at 
\dm ? the proviso is, that ^' in case Bruford, hb ex- 
*' ecutors, administrators, or assigns, should pay 
'' the said two several sums of 800/., and 450/., 
« maldng togetiier the sum of ISfiO/., and ail in^ 
'' terest thereon, at the time therein mentioned, to 
'* the said William House, hb heirs, executors, ad- 
*' nuinstrators, or assigns, the said William House, 
'* hb heirs and assigns, should at any time or times 
'' thereafter, &c. release and convey the said mes- 
** suages or tenements, lands and prembes, &c. unto 
** the said A. Bruford, hb heirs and assigns, for 
'' ever.** It was only on condition of hb payment 
at the tame mentioned, that the estate was to be 
ccMiveyed to him, and to become hb at law. But / 

he had not paid at the time. He did not perform 
the condition, and had no estate* And yet thb deed 
was to deprive her and her heirs of the estate ! 
In the words of a decision in another Court, it was 
only by dedarajkion manifestly plain, or by necessaQr 
implication, that she could disinherit her heb at law. 
Ifthereb a doubt, the heir takes; and a fine levied 
with a difibrent intuit could not pass^the estate to 
the husband. The case of Lewis v. NangU had 
nothing to do with thb, as the questicMi there does 
not arise here* We do not ask him here to exo- 
nerate. The simple point is, did she mean to giv«^ 



Ij2 CASES IN THE HOUSE OF LORDS 

Juaeg^ up her whole interest in the estate to hini?> In 
Jm%5,iQiQ! Corbet Vj Bar6er, 1 Anst. 138. 141. the late Ch. 
' — N<^— ^ B. (Thomson) ^ays, that where a fine is levied with 
^vsBrMD ^ different intent, it had never been permitted to 
AND WIFE. pg99 t)|e estate firom the wife tb the husband ; and 
he was fully borne out in this statement by tlie au- 
thorities; Jackson v., Parker, Amh. 697 — Astley v. 
Zerd Tankervilief 3 Bro. C. C. 545. And there 
is no case impugning that doctrine. Can this re- 
servation* then, of the equity of redemption, with 
a prcMfiso, giye the estate to the husband, especially 
wfaen» as here, he has not paid according to the pro- 
viso ? In Clinton v. Hooper, 13 Bro. Ch. Ca. SOI ; 
and .1 Ves. jun., 173 ; the question was merely 
wlnther the mfe's estate should be exonerated, 
which does not arise here. Then as to Leads v. 
Nof^le^ reported in Ambler, 150 ; and in a note 
to the owe of Evelyn v. Evelyn, \n Cox 2 P. Wms. 
669 ; and in Cok Ch. Ca., it appeared from the Re- 
gkiter^s Book that the husband had laid out 800/» in 
impreWng the estate. The question was, whether 
4iie wife's estate should be exonerated. But we 
ask no exoneration here, but to be permitted to 
redeem* 

They ask why the mortgage of 1 766 was granted, 
and the fine levied ; I answer, to give a higher rate 
of interest. It fell from one of your Lordships that 
tike covenant for further assurance was by Bnilbrd 
and the wife, and that if he alone obtained the fee 
simple she could make no further assurance, and 
the tjomnant would so far be i^urd. The effect of 
4h^ aigument would be to make thb a deed with- 
ouk^Qoiisideraition, which could not stewl from. the 
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wife to the husband. The Appellant had notice of all June «8, 
these circumstances, andcould not be in a better situ- june 5, isis/ 
ation than the person from whom he derived his title, "^—^v— ^ 

MORTGAGE. 
-^HUSBAND 

Mr. Martin (in reply) ^ The question is, whether ^»>> ^"*- 
the husband intended to give the wife a beneficial \ 
interest ; for it is settled that a wife, if she pursues 
the proper forms, may pass her estate from herself 
and her issue, if it is clear that she so intended; and 
a large proportion of the estates in the whole coun- 
try have been aequured by such titles. I know of 
no case exactly like this : and none of the cases 
cited on the other side will bear them out. It is 
stated in the deed of 1766 that all arrears of interest 
on ^he original mortgages were paid ; so that ^ere 
was no reason for any further security, unless it 
was intended to new model the estate by giving the 
equity of redemption to the husband. House had 
the mortgaged estate in fee, and as far as he was con- 
cerned, this fine was not at all necessary ; and if 
the object had been merely to increase the rate of 
interest, it would have appeared by a redtal in the 
deed that he had called for it, and threatened to call 
in the mortgage money. There is, however, no such 
thing. But suppose the object had been to in- 
crease the rate of interest, Bruford binds himself 
to pay it, and assumes the liability to discharge the 
principal. If these facts,had been recited on tlie 
face of the deed, they would have shown a suffi- . 
cient consideration. But a consideration was not 
necessary. The question is, what was her intention ; 
and there is no instance where a woman has been 
relieved s^ainst a fine except where improper means 
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June «3, have been used to compel her to levy it. The prit!- 

1817; Feb. 6, . I . ,r .- , • '\. -rj 1, ^u 

jQiie5, 1818. ciple IS, the wife s m|:ention : and all the cases on 
^— ^v~^ the other side sffe cases where the wife's estate had 
^H08BA *D ^^^ pledged for the debt of the husband ; and the 
ANpwxFB. dictum of Thomson, 'Ch. B. might be dismissed 
with that observation. The mortgage of 1766 
could havQ had no object unless the intention was 
that the equity of redemption should go in a 
different way. The mortgagee got no new remedy; 
but, without tkis, the husband could not have the 
interest : and to give him that interest must have 
been the purpose. The only new operation is the 
giving him the equity of redemption. There was a 
ferther mortgage of the estate by the hiisbjBiid 
ak>ne twei^-^i^rt years after ; and that, if she was 
appri;?ed of it, was an acknowledgment on her part 
that the husband had the equity of redemption. 
{Lord Eldoriy C. Was she a party to that deed ?) 
No, it was not necessary, if she had before given 
the equity of redemption to her husband. The case 
of Jackson v. Parker b rather in our favour, 
than against us, as it seems to have heen de* 
cided on the kitention. The case in 1 Vem* 913. 
was one in which the husband got the money. Here 
be had nothing, and was a toser unless he got the 
equity of r^emptisn : and the fact Was, ahhotigh 
it Could not be now brought before the House, that 
Huntington v. the Wife had uoxassets of her former husband. In 
!^B°r^Tc. tEve case of Lord and Lady Huntington, the estates 
12 Vem. 437. were originoUy the wife's, and it appeared that for 
his own^purposes he had prevailed on her to join in 
a revocation of the old, and limiting new uses. 
That there was* the case of a woman pledging h'er^ 
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estate for the debt of her husband, and ultra that Jan« 23, 
purpose no interest was conveyed to the husband, june 5, jsia.' 
But here there was no necessity, no object for the ^ — v— -^ 
mortgage of 1766, except to give the husband this];^"^^'^^*; 
interest. It seems to have been a postnuptial^NowifE. . 
settlement proceeding on a previous arrangement ( 
and the subsequent mortgage ahowQ the under- 
standing of the family that tiie husband had the 
equity of redemption. ^ 

Lord Eldon^ (C.) The leading question bete is, judgment. 
whether the hushand had a title to convey ; Sd, ^^' ^ i^^^- 
whether, if he had no title, the persons claiming 
und^ him can, as against the heir at law of the 
wife, stand in a situation better than that inr which 
the huslmnd would have- stood* 

I do not mean, at pres^nt^ to call upon yow 
Lordships for any opinion upon these points; as 
much of the argument was addressed to* the House, 
hi the presence of a noUe Lord who^ I have some 
reason to believe, had formed an opinion upon the 
case ; and I am anxiou» that the opinion should \m 
known, not so much with ref^ence to the present 
case, as with regord to another case, that of Coo^Ainnes (Cootii) 
V. Jackson, decided by myself; a case, however, y^^g*^^"*^^ 
which appears to me very different from the present 
case ; and i ought in justice to say that, although 
on the best consideration I could give to the case,. 
I thought the decmlim right, yet there are many 
important considerations to be attended to before 
that judgment can be either affirmed or reversed. 

Now what are the faets of this case ? Nicholas 
Hare, being seised in fee simple of the premises in 
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Teh.o, 1818. question, in 1749 mortgaged the same by lease and 
release to William House for 800/. and there was 
a covenant to levy a fine, the uses of which were 
to ensure to House, his heirs and assigns, subject 
to the proviso for redemption, and the fine was ac- 
cordingly levied. In 1769, Hare by a deed poll mort- 
gaged the estate to House for a further sum of 460/. 
Under these circumstances he made his will in 
1757, and devised all his lands to hb wife, de- 
scribing her as his dear and beloved wife, and made 
her his executrix as well as devisee ; and, what both 
the printed cases have omitted to mention, she was 
his residuary legatee. They have also omitted to 
mention the rates of interest for the 800/. and the 
460/., which were di£Ferent from the rate of interest 
in the subsequent mortgage of 1766. And it will 
be consolation to me during my remaining life, 
knowing that it has been said that 1 have been 
dilatory in decision, that 1 have, by looking at the 
original instruments, saved to the right owner many 
a landed estate which would otherwise, probably, 
have been given to his adversary. 

Hare died in 1764, and in 1766 it appeared 
that his dear and beloved wife had married in the 
interval between these two periods. She being re- 
^duary legatee, was liable for the debts of the 
testator to the amount of the assets. If there was 
no personal estate, than she could not be personally 
liable ; and the real estate was the only debtor. 
She could be personally liable only in respect of the' 
personal assets, or rents and profits of the real 
estate. And if up to the 1766 she continued 
liable in respect of the assets received by her. 
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Bruford, by marrying her, also became liable toFeb.6,i8i8. 
the amount of the assets. I would here state, that ' ^ ^ 

, .1,1 MORXOAO«, 

we cannot attend to a suggestion made, at the bar^— husband. 
that there were no assets : for where it appears on ^^^ **"*• 
the face of the instrument that he is a debtor, sgid 
acknowledges himself as such, it must be so taken» 
unless there is the clearest evidence to the con- 
trary. 

And now see the importance of examining the 
original instruments. The deed of 1766 recites the 
mortgage for the 800/. and then the second mort- 
gage for 450/. with interest at 4/. 5^. per cent : and 
then it states that all interest was paid up by Bru- 
ford, but that the principal sums were due : and 
then the motives for executing this deed of 1766 
were stated ; and these were for the better securing 
the principal sums, " and such interest as herein- 
^' after is mentioned,** and that was the increased 
interest of five per cent. 

Now if it clearly appears to have been the inten- 
tion of the wife, that he should have the equity of 
redemption, he must have it. But still the ques- 
tion is, what Courts of Equity have agreed to 
consider as evidence of that intention manifested 
on the face of the instrument from which you are 
to draw your conclusion. I perfectly recollect what 
fell from tha lips of Lord Thurlow, though it b a Opinion of 
quarter of a century ago, upon that point: thatj^^^^^i- 
where the equity of redemption is, in these cases, though the 
reserved to the husband, if there is no other evi-^^mpdon is 
dence of the intention, and if the recital shows thatj^lljj^^^*** 
the instrument is framed for other purposes, the alone, he 
husband is seized of the estate which he before had ij^ev^. 

VOL. VI. c 
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Feb. 6, 1818. with thu difference, that if he before had the legal 
'''""'^^'^■*^ estBte^jmeujporis, he afterwards had the equity of 
--BUftBAHD redemption, but still jure uxoris : or if the estate 
AND wi»E. ^jiicii he before hs^d jure uxoris was equitable, so 
unrioVufgrve^' remained equitable, but still jure «*rom; and 
it to him jhat equity throws this protection round the wife, 
cited. that the deed shall operate no further than its par*- 

ticular purpose, unless there is some recital of ia-» 
tentiofl that the husband should tai^e the benefit. 
But there may be complex cases, such as some of 
those which have been dted, very different from 
the case of a simple reservation of the equity olf 
redemption to the husband, where the^ estate be- 
longed to the wife. And yet it appears that, even 
in these complicated cases, the rule of law pre- 
vailed. 
Id this case A gootl deal h^ been said about whether the 
tt« of the ^^^^ ^* **^^* ^ ^^® husband, or the wife, or of both: 
estate, unless Now this is a casc where, if there were no assets, 
personal a^ets^^ was uot the debt of either. If there were no 
husUDd""*^*^ personal assets,' the debt was chai'ged only on the 
real estate ; and if the testator had other real estates, 
his covenant would have bound the other real 
estates; but the wife would not be the debtor. 
Then it will result to this. A person mortgages his 
estate for sums at a certain rate of interest and dies, 
leaving his wife, his devisee, executrix, and resi- 
duary legatee. The wife marries again, and along 
with her husband makes another mortgage of the 
premises for the same sums; the instrument re- 
citing that the interest was paid up to that time, 
but that the principal sums were due ; and that the 
purpose was for better securing the payment of the 
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principal sums and a higher rate of interest; and Fob. 6, ibis. 
for what ? for any other purpose ? no other purpose. "^ v"^-^ 
And then it is asked what was the object of the— husband 
mortgage. The answer is, that it was the better ^^^ ^"^' 
securing thef payment of the principal, and varying 
the rate of interest. You may say, that it was for 
the further purpose of reserving the equity of re- 
demption to the husband. But the question comes 
back again to this : whether there are* any special 
circumstances to show that the intention was to go 
beyond the purpose recited in the deed. 

Then we have to consider what was the effect of 
the fine, and with respect to that the same answer 
may be given. The fin^ is levied only for the same 
purpose for which the mortgage was made. If a 
fine by him alone could answer the recited purpose, 
the circumstance of her joining with him to levy 
the fine, might be evidence of her intention to 
waive her right. But that is not the case; for, 
the estate being that of the wife, whether the pur- 
pose was to vary the rate of interest or to entitle 
him, if a fine was necessary, the purpose could not 
be effected unless she joins him in the assurance on 
record. 

Then it is said that he made this his debt. But 
we know that it often happens that, although a man 
covenants for payment to a creditor, and makes it 
his debt as to the creditor ; yet, as between him 
and the estate, it is not his debt, but that of the 
estate. Hare mortgaged the estate. You now 
demand your money ; but I will be security to you 
the mortgagee, and have my demand over against 
the estate. 

c S 
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Feb. 6| 1818. So it wiU come to this ; an estate mortgaged for 
^^y^TT"^^ two sums is devised to the wife : she marries Bru- 
ford; and they acknowledged that they are indebted^ 
which they could not be unless they had assets of 
, the former husband, and make another mortgage 
deed, consolidating the two former mortgages, and 
reciting that the purpose is to give a higher rate of 
interest ; and there is nothing to show that she 
meant to give her husband the benefit of her estate, 
except the equity of redemption reserved in this 
way. Whether that is sufficient to give the equity 
of redemption to the husband is now to be deter- 
mined. I do not press for your decision on that 
point at present ; but merely throw out these con- 
siderations generally. 

On the 1 6th Feb. 1818, the Lord Chancellor 
stated the concurrence of Lord Redesdale in the 
opinion that the decree ought to be affirmed. 

June 5, 1818. - Lord Eldon (C.) The decree in this case was 
right, in so far as it declared that the heir at law of 
the wife, whose estate had been mortgaged, was 
entitled to redeem, although the equity of re- 
demption had been reserved to the husband and 
his heirs. Here there is no recital, no special cir- 
cumstance from which it can be concluded that 
the re^ intention was to make a new settlement of 
the estate — nothing to take it out of the rule that 
where the husband is seized of the legal estate 

Rule of law. jure uxoris, and husband and wife join in a mort- 
gage of the estate — reserving the equity of re- 
demption to the husband and his heirs, th^ husband 
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has the equity of redemption, as he before had tlie June 5, isis 
legal estate, jwre uxoris ; nor any such special cir- ' ^ ' 

^1 .1 - *- , T MORTGAGE. — 

cumstances as those m the case of Jackson v. Innes.uvsBAvnAXD 
the name of which in the Court of Chancery is"^'^^' 
Cooth V. Jackson. S£^'^ 

But on looking at the record it appears that there ^^ Ves. 356. 
are some errors in the terms of the decree which 
ought to be corrected. There was one mortgage for Errors in the 
800/., and another for 450/. by the former husband ;itcTw°^**''' 
and these were in 1766 consolidated into one by 
the wife and her second husband, at a different rate 
of interest. The decree has directed the account 
to be taken on both the mortgages, as if existing 
separately, instead of being consolidated into one 
at a different rate of interest. This is a mistake ; 
the account ought clearly to be taken on the con- 
solidated mortgage. The wife died in 1794, and 
the husband in 1799 ; and the decree directed that 
the interest should be computed from the death of 
the husband. While both the wife and husband 
lived they were not bound to keep down the in- 
terest ; but when the wife died the husband became 
tenant for life by the courtesy ; and, as tenant for 
life, was bound to keep down the interest from that 
time. But the decree directs no account of the 
interest till the death of the husband. 

Another consideration is, that as they were not 
bound to keep down the interest on the mortgage 
of 1766, how is that to be provided for ? The arrear 
of interest at the death of the wife must be con- 
verted into principal, and considered as a charge 
on the estate, and the estate must answer it. So 
that the arrear of interest is to be converted into 
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June 5, 1818. principal at the death of the wife, and to be con* 
^ >^'^~^ sidered as a charge on the estate ; and from that 

MOBTGAOE. — ° ' 

BU6BAN0 AND time thc husband was bound to keep down the 

WIFE. . . . 

mterest. 

Another mistake is that Ruscombe is ordered to 
reconvey the estate free from all incumbrances. It 
ought to be free from all incumbrances created by 
himself. 

Decree affirmed, with alterations as above. 



IRELAND. 

ERROR FROM THE COURT OF EXCHEQUER CHAMBER. 

Shuldham — Plaintiff in Error. 

Smith (Lessee of Mathews) — Defendant in Error. 

AND 

Smith — Plaintiff in Error. 
Shuldham — Defendant in Error. 

April 25, 28y Devise of real estate in trust to pay the clear rents, issues, 

July 8, 1817; and profits, and in certain proportions, to certain persons 

June 3, 5, in the will mentioned, for life: and then testator proceeds 

1818. to devise as follows: — " And from and after the death of 

^"""■"^/•""■^^ " the survivor of them the said L. S." 8cc. (naming the 

DEVISE. several persons to whom the above life interests were 

given) *' then I give and devise all and singular the 

** said manor, messuages, lands, &c. unto all and every 

•* the children of my late sister E. C. by her three se- 

*^ veral husbands" (naming them), *^ that shall be then 

*< living, and their heirs and assigns for ever, equally to 
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*' be divided between them as tenants in common, and April S5» S8, 
** not as joint tenants ; and if there should be but one July 8, 1817 5 
•'such child, and no issue of any of the other children^^^^^'^' 
** then Iwmg, then, and in that case, I give and devise 
<• all my said real estates in Ireland unto such surviving 
•'child, his or her heirs and assigns for ever." The''*^"*' 
event which happened was that, at the death of the sur- 
viving annuitant, there was only one child of the sister 
E. C. then living, but that there was issue of several 
of the other children then living. Held by the House 
of Lords, in concurrence with the unanimous opinion of 
the Judges attending, that there was an intestacy, from 
the death of the surviving annuitant; the event which 
happened not having been provided for. 



X HIS was an ejectment on the title, brought in or Eiectment, 
as of Hilary Term, 1811, in the Court of Exche- ^^J^yJ^^^^^ 
quer, in Ireland, by Elizabeth Mathews, widow, by Smith, lessee 

1 u e -^u u r • J 1 u "^ of Elizabeth 

JohQ Snutb, her feigned lessee upon her own Mathews, 
demise only, for the recovery of all that and those ^**g^^^^ 
the town and lands of Balleymulvey, and other ham. 
lands in the declaration in ejectment particularly 
mentioned, situate in the County of Longford, in 
Ireland, to which ejectment defence was taken gene- 
rally by the Plaintiff in error in Hilary Term, 1811 ; 
and at the Summer Assizes, 1811, the same came 
Oft to be tried by a special jury of the county of 
Longford, at Longford, when the said jury found a 
special verdict to the substance suid e£kct following ; 
that is to sayj 

'* That Pooley Molyneux was seized of the lands. Special ?ei^ 
'^ tenements, and hereditaments mentioned in the^^^' 
** declaration within-written, in his demesne as of 
'' fee, and being so thereof seized on the ISth day 
" of April, in the year of our Lord 1767, duly 
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April d5, 98, '' made his last will and testament, signed by him 
Junes, 5, * ' ** in the presence of three credible subscribing wit- 
]^^^'- ^ " nesses, and subscribed by the said three credible 
DEVI8B. " witnesses in his presence, and thereby gave and 
Will of Pooley " devbed in the words following : — * As touching and 
Molineux, «« < concemiuff my temporal estate and effects, I de- 

April 12,1767. • i, P • , i J-. 

Devise of all '' ' visc all and smgular my manors, messuages, lands, 
rates toi^muei " * tenements, hereditaments, and real estate what- 
shuidham, in «« « socver in the kingdom of Ireland, which I shall 

fee, upon 

trusu. '* ' be seized or possessed of, interested in or en- 

'* * titled unto at the time of my death, unto my 
** ' nephew, Lemuel Shuldham, Esquire, and his 
"«* heirs and assigns for ever ; upon the trusts, ne- 
** * vertheless, and to and for the several intents and 
'' ' purposes hereinafter mentioned^ expressed, and 
** * declared, of and concerning the same ; that is to 
** * say, in trust, after deducting all taxes, repairs, 
'' * receiver s or bailifTs salaries, and all outgoings 

I«l!Jl!^5nm." * incident to the said estate, to divide the clear 

rents &na pro* • ' 

fits into twen-" * rcsiduc of the yearly rents, issues, and profits 

paysameto " * thereof into twenty equal parts or shares, and 

•onsTr^e] " * *^ P^Y *^® Same unto the several persons herein- 

'* ' after mentioned, to wit, six twentieth parts or 

. . " ' shares of the said clear residue of the yearly 

** ' rents, issues, and profits of my said real estates 

** * unto himself the said Lemuel Shuldham, or his 

** * assigns, for and during the term of his natural 

" ' life, by equal half-yearly payments ; six other 

'* * twentieth parts or shares thereof to ray sister, 

•* ' Dorothy Molyneux, or her assigns, for and du- 

'' * ring the term of ^her natural life, by equal half- 

** ' yearly payments : two other twentieth parts or 

** ' shares thereof to Mrs. Rebecca Shuldham, or 
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her assigns, for and during the term of her April «5, as, 
natural life, by even half-yearly payments ; one June sU> 
other twentieth part or share thereof unto my ^^^^' , 
niece, Sarah Curtis, or her assigns, for andj^svigB. 
during the term of her natural life, by equal 
half-yearly payments ; one moiety or half part 
of one other twentieth part or share of the 
said clear residue of the said yearly rents, issues, 
and profits, unto my niece, Nabby Jackson, or 
her assigns, for and during the term of her na- 
tuittl life, by equal half-yearly payments ; and 
the other moiety or half part of the said last- 
mentioned twentieth part or share unto my 
niece, Catherine Hewetson, or her assigns, for 
and during the term of her natural Ufe, by equal 
half-yearly payments ; one other twentieth part 
or share of the said clear residue of the said 
yearly rents, issues, and profits of my said real 
estate unto my niece, Catherine Smith, or her 
assigns, for and during the term of her natural 
life, by equal half-yearly payments ; two other 
twentieth parts or shares thereof unto my niece, 
Eleanor Shuldham, or her assign^, for and dur- 
ing the term of her natural life, by equal half- 
yearly payments ; and the remaining twentieth 
part or share of the said clear residue of the 
yearly rents, issues, .and profits of my said real 
estate, unto my servant, David Davies, or his 
assigns, for and during the term of his natural 
life, by equal half-yearly payments. Provided Sham of |>eiw 
always, and it is my true intent, that in casej^^^^j^ 
any of the said several persons to whom I have ^"«» <>'"**• 

life time of 

directed such particular parts, shares, and pro- Lemuel 
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April «6, 88, " * portiOTs of the dear residue of the yearly rents 

Ju/e3, 5, ' ^' ' ^nd profits of my said real estates, to be paid as 

l^^^' _ J " * aforesaid, shall happen to die, either before me 

oEviss. '' ' ^^' in the life-tiiube of my said nephew, Lemuel 

shuidham, to " * Shuldham, then I will and direct that the said 

said'ilrouei ^' ' p^^t and share, parts and shares of the said seve- 

Sbuidham for «« « rgj person and persons so dying, shall go and be 

** * had, received, and taken by my said nephew, Le- 

*' * muel ShuMham, or his assigns, for his natural 

'" ' life* Prodded also, and it is my further intent 

and meaning, that when and as any of the 

' said several persons hereinbefore named, who 

*' ' shalLsurvive my said nephew, Lemuel Shuld- 

'' ^ bam, shall happen to die, then I will and direct 

*' * that the part, share, and proportion of the said 

*' ' clew residue of the rents and profits of my said 

^ * real estate, hereinbefore directed to be paid to 

*' ' him, her, or them so dying, shall go and belong 

^' * to and be divided between the survivors or sur- 

*' * vivor of the said several persons share and diare 

'' * alike, and in equal parts, shares, and propor- 

After decease '' ^ tions, and from and after the death of the snr- 

ofsaidLemaei" c^y^j. of them, the Said Lemuel Shuidham, 

Shaldham and 

the other an- '' * Dorothy Molyneux, . Rebecca Shuidham, Sarah 
"iietodurd " ' Curtis, Nabby Jackson, Catherine Hewetson, 
dSusto' ^" " ' Catherine Smith, Eleanor Shuidham, and David 
tor's late sister*' ' Davics; then I give, and devise all and smgular 
hel^h^e'h'S-" * ^^® ^^ maucMT, mcssuagcs, lands, tenements, 
bands, as te- «« < hereditaments, and real estate whatsoever, in 
' the said kingdom of Ireland^ unto all, and every 
^ the children of my said late sister, Elizabeth 
' Curtis, deceased, by her three several husbands, 
' Kelly, Esq. the Reverend 
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" ' Shuldham, and Butler, that shall 6e April S5, S8, 

" * then living, and their heirs and assign^ for ever, ju/e^5^^^' 
" * equally to be divided between them as tenants in ^^^^* 
** * common, and not as joint tenants ; and if there j^^^j^^^^*"^^ 
*' * should be but one such child, and no issue o/ir hutoo» 
" • any of the other children then livings then, andJJ^j\^j]J^^^|. 
•* * in that case^ I give and devise all my said real«7o^^« 

MM ^ ' . T ■ « « »•«»!««• Other children 

'' ' estates m Ireland unto such survivmg child, his then uwng, 

« ' or her heirs and assigns for ever : Item, it is myj^*^^^?^^ 

'* ' will, and i do hereby authorise and empower ^ee. 

** * my said nephew, Lemuel Shuldham, his heirs 

*' \ and assigns from time to time, as occaaon 

'' ' shall require, during the cbntinuance of all 

** ^ or any of the trusts hereby in him or them re- 

** * posed, to grant leases of all or any part of my 

'' ' said real estates in Irelarid, for three lives or 

*' ' thirty*(Hie years, at the best improved* yearly 

*' ' rent that can be had or gotten for the same, 

'* * witliout taking any thing by way of fine or in- 

^^ ' come, for, or in respect thereof, so as such 

'* ^ leases do commence in possession and not in 

*^ ' reversion, or by way of future interest, and so Leasing power 

*' ^ as the same be not mad^ dispunishable of waste ^^ triutee. 

'^ ' by any express word therein contained,' as it 

*' did by the said will produced in evidence to the i 

*' jury aforesaid more fully appear. 

'* That the said Pooley Molineux afterwards, thatDeathof tes- 
" is to say, on the day of October, in the year ^'^g'. October 

'' 1772, died, seized of such his estate, of and in 
*^ the lands, tenements, and hereditaments afore- 
*' said, and in the said declaration mentioned, with* 
'' out having revoked t>r in any manner altered the 
'* said will ; after whose decease, the said Lemuel 



98 CASES IN THE HOUSE OF LORDS 

April 95, 98, <^ Shuldhani, the trustee named in the said will, 
June ss 5, "' entered into the said lands, tenements, and here- 
^^^^ - _ ' " ditaments, in the said declaration mentioned, and 
DEVISE. " ^^ seized thereof as the law requires. 
DecaMoofaii ''That the said Lemuel Shuldham, Dorothy 
SJ^^^ir*^" Molyneux, Rebecca Shuldham, Sarah Curtis, 
1809. " Nabby Jackson, Catherine Smith, and Eleanor 

'* Shuldham, and David Davies, in the said will 
Catherine '' mentioned, died previous to the year 1809 ; and 
last suryiving " that the Said Catherine Hewetson, in the said 
d?^"May'i5, " ^^ mentioned, having survived them, died on 
1809. ' « the 15th day of May, 1809. 
Testator never «* Tliat the Said Pooley Molyncux never was mar- 
no brother, ** ried, but had three sisters, viz. Mary Molyneux, 
Se«"iw"^^^^'*V Molyneux, and Elizabeth Butler, and 
whom died in '* had uo brother, and at the time of his mak- 
e-ame. „ .^^ y^^ ^^ ^.^^ ^y^^ ^^ Mary Molyneux, and 

'^ Elizabeth Butler, were dead ; and that the said 

** Mary Molyneux died without issue; and that the 

said Dorothy Molyneux, sister of the said Pooley 

Molyneux, survived the said testator and died 

Testator's sis-*' without issue ; and that the said Elizabeth, the 

ter, £tizabetb,« sistcr of the Said Pooley Molyneux, was married 

married three j j ' 

times. '* three times, that is to say, the said Elizabeth 

'* was first married in the year 1712 to Bryan Kelly, 
/' who died in the year 1716; and the said Eliza- 
" beth was afterwards married in the year 1718 to 
*' Samuel Shuldham, who died in the year 1721 ; 
'* and the said Elizabeth was afterwards married in 
" the year 1732 to Brickley Butler. 

„ . ^ *' That the said Elizabeth had issue by the said 

Her issue by '' 

her first hus- '* Bryan Kelly, two daughters, Catherine Kelly, 
band,Keiiy. ., ^^ Elizabeth Kelly, her only issue by the said 
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Bryan Kelly, and that the isaid Elizabeth Kelly ^ April 85iS8» 
her daughter, intermarried in the year withjun^es's, 

William Hewetson ; and that the said Elizabeth ^^^^« 



V" 



" Hewetson, otherwise Kelly, died after the time devise. 
" of the making of the said will, but previous to 
'* the said testator^s death, to wit, in the year 1768, 
** leaving children by her said husband, namely, 
" Brimsley Hewetson, who is since dead, leaving 
'^ issue still living, Catherine Hewetson, otherwise 
'^ Nicholson, who is also dead, . leaving issue still 
** living ; and Abigail Hewetson, otherwise Jackson, 
** who is also deceased, leaving issue still living ; 
** and that the said last-mentioned Catherine Kelly, 
" in the year intermarried with John Mew- 

'*kins, and after his death with James Smith; 
'' and that the said last-mentioned Catherine Kelly 
*' died after the testator, to wit, in the year 1778, 
** leaving children by her said two husbands, some 
** of whom left issue, who are still living. 

^' That the said Elizabeth, the sister of the said issue by her 
" Pooley Molyneux, had issue by Samuel Shuld-^^^shliid. 
" ham her second husband, three children, namely, ^un. 
" Lemuel Shuldham, Molyneux Shuldham, and 
*^ Rebecca Shuldham ; and that the said Molyneux 
** Shuldham died in the year 1798, unmarried 
** and without issue, and that the said Rebecca 
" Shuldham died in the year 1785, unmarried and 
*^ without issue, and that the said Lemuel Shuld- 
*' ham, the son of the said Elizabeth, died in the 
■ * month of Octoben in the year of our Lord 1775^ 
'* leaving lawful issue, Elizabeth Shuldham his 
'^ eldest daughter, Pooley Shuldham his eldest son, 
** and the said Deanor Shuldham his third child. 
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Jill" 8*181?'- " ^^^ ^^^^ *^ ^^ ^^^ ^^^ Lemuers life-time; and 
JuneV, 5, * ** that the said Elizabeth, daughter of the said 
i^'^' , " Lemuel Shuldham, intermarried in the year 1771, 
DEVISE. " with FoUiott Warren, and had by him several 
" children, some of whom are now living, and that 
" the said Pooley Shuldham died in the year 1793, 
" leaving John Brady Shuldham the Defendant, 
'' his eldest son and heir at law, and several o^er 
** children, and the said John Brady Shuldham is 
** also heir at law of the said Pooley Molyneux, of 
'* the said Elizabeth Molyneux, otherwise Butler, 
'* of the said Dorothy Molyneux, of 4he said Le- 
'' rouel Shuldham, Rebecca Shuldham, and Pooley 
"Shuldham. 
Issae by her '' That the Said Elizabeth, the sister of the said 
SitfeJ"'*'"'^'" testator Pooley Molyneux, did, after the death of 
" her second husband Samuel Shuldham, inter- 
'' marry with 3uckley Butler, and that she, the 
" said Elizabeth, had by the said Buckley Butler 
*' issue, two daughters, namely, Sarah Butler and* 
'' Elizabeth Butler ; and that the said Sarah died 
" in the year 1802, without issue, and that the 
*^ said Elizabeth, the daughter of the said Eliza^ 
''beth and Buckley Butler, married in the year 
" 1755 with William Robinson, who died in the 
" year 1758, by whom she had issue, one son, Wil- 
*' liam Robinson, who is living ; and that the said 
^* Elizabeth Robinson, after the death of the said 
" William Robinson her husband, that is to say, 
" in the year 1764, intermarried with Samuel Ma- 
" thews, by whom she had issue, several children 
'* now living, and that the said Samuel Mathews 
** died in the vear I'^SB; and that the said Elizabeth 
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''Mathews is the lessor of the Plaintiff in this April 35, as, 

'•action. June 3, 5, 

•• That the said Elizabeth Mathews was the only ^^^^- ■ 
" child of the said Elizabeth Butler, the sister of ^^^^^^ 
'* the said Pooley Molyneux living at the time of 
^ the death of the said Catherine Hewetsqn ; and 
'* that all the children of the said Elizabeth, the 
^ sister of the said Pooley Molyneux, died in the 
" life-time of <the said Catherine Hewetspn, save 
''the said Elizabeth Mathews, who survived the 
" said Catherine Hewetson, and that there are issue 
" of several oi the said children qow living. 

" That the said Catherine Hewetson, otherwise 
" Nicholson, Abigail Hewetson, otherwise Jackson, 
" Sarah Mewkins, otherwise Curtis, and Eleanor 
" Shuldfaam, four of the annuitants in the said will 
" named, were children of the children of the said 
" Elizabeth, the sister of the said testator ; and 
" that the said Catherine Hewetson survived the 
" said Lemuel Shuldham, Dorothy Molyneux^ 
" Rebecca Shuldham, Sarah Curtis, Infabby Jack* 
'^ son, Catherine Smith, Eleanor Shuldham, and 
" David Davies. 

" That at the time of the death of the surviving At the death 
"annuitant, there was only one child of the aaidl^^tL"!!LT" 

' _•' Tivii^ annul- 

" Elizabeth, the sidd testator's said sister, to wit, tant, oui j one 
"the lessor of the Plaintiff, Elizabeth Mathews, ^r'ssist^ 
" then living, but there was issue of several of the ^i["^o/o*f 
"other children of the said Elizabeth testator's Pialntiflf), 
"sister then living. th^w^Usue 

" That on the death of the said Pooley Moly-^»«][^^^^j 
"neux, the said Lemuel Shuldhaobi entered intodrenofsaid 
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April S5,S8, '' possession of the said lands, tenements, heredita- 
Joiie 3, 5, ' '' ments, and premises in the ejectment in this 
1818. << cause mentioned, and continued in possession 

©eviseI " thereof till his death, and that upon his death 
Elizabeth theo'* the Said Poolcy Shuldham entered into possession 
On°£'e death '' ^^ ^^^ ^^^ lands, tenements, hereditaments, and 
oftotator, it premises, and continued in possession thereof till 
Shaidham be-'* his death, and that thereupon the said Defendant 
2dl*<n!r" " ^^^^ ^"^y Shuldham entered into possession of 
deatbhiseidest'^the Said lands, tenements, hereditaments, and 
shddha^y ** premises, and is now in possession thereof, 
entered into ., ^hat the Said Lemuel Shuldham, Pooley 

possessioD ; on ^ 

the death of ** Shuldham, and the Defendant John Brady Shuld- 
ham,^tbe " ''* ham, whilst respectively in possession of the sud 
Sror entered " ^wids, paid the annuities in the said will men- 
into and is <' tioued, pursuant to the trusts in said will to the 
^Lrn!^ " several annuitants to the year 1809, when the 

*' surviving annuitant died.*' 
^4^^ of The special verdict having come on to be argued, 
fiiTooroH^ the Court, in Trinity Term 1811, pronounced 
SffSfJlSr judgment that the lessor of the Plaintiff in the 
iiieiit,as to ejectment should recover her term against the De- 
divided pJru fendant, of and in two sixth parts undivided, of 
^jj^ P^ and in the scdd premises, in the declaration men- 
tioned. 

Against this judgment each of the parties brought 
a writ of error in the Court of. Exchequer Chamber : 
Shuldham, the heir at law, conceiving that Mrs. 
Mathews, the lessor of the Plaintifl^ ought to have 
recovered nothing ; and Mrs. Mathews conceiving 
thaty instead of two-sixths, s}ie ought to have reco- 
vered the whole. The judgment having, in T. T. 
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1812 been affirmed in the Court of Exchequer April 25, 28, 
Chamber, the parties brought their writs of errorjuife3,5, 

in the Hopse of Lords. * ^®^^- ^ 

The ground on which the courts below gave judg- devise. 
ment for two-sixths in favour of Elizabeth Mathews 
was stated by one of the council above, arguendo^ 
to be this. The courts below considered the words, 
** that ^fhall be then living,'' as referable to the time 
of the death of the testator, and construed the will 
as if the interests had then become vested. There 
were six children of the testator's sister, Elizabeth 
Curtis or Butler, living at the time of his death ; 
one of whom, Sarah Butler, the sister of Mrs. 
Mathews, died without issue ; and the Court was 
of opinion, that Mrs. Mathews, the lessor of the 
Plaintiff, took one-sixth in her own right, and one- 
sixth as heir at law of her deceased sister. But 
this construction of the will wa« almost, or alto- 
gether, abandoned in the argument above; the 
words, " thai shall be then living," being under- 
stood as clearly referring to the time of the death 
of the last annuitant. 

The two causes were first argued on the Sdth and 
88th April, 1817, by Sir S. Ramlly and Mr. 
Leach (now Sir John Leach, V. C. E.) for Shuld- 
ham, the heur at law ; and by Mr. Hart and Mr. 
Preston for Smith, the lessee of Mrs. Mathews. 
On the 8th July, 1817> they were by order again 
argued, the Judges being present. 

Mr. Preston (for Smith, Lessee of Matthews, |"'{^,^- 
After stating the previous part of the will). Then jaijs, is'ir. 

VOL. VI. D 
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April 95, 98, another part of the will he says: " there is no 
Junl 3, 5, ' ** doybt but that, if only one of each class had been 

^®^®- ** living at the testator's death, that one would have 

oKvisB. " taken the whole of what was bequeathed to the 
'* same class ;'' and he cites, Crooke v. Brocking^ 
% Vem. 106. And then he says : ** if she be not 
** entitled to the whole» what part is she to t^e ? 
^ a third or the half? Supposing there had been 
** ten sisters originally, and some of them had died, 
'' were the rest to have taken only each a tenth ? or 
** could he have meant that the class should have 
** less when reduced to one only ? The scope of 
'' the will shows that he looked to the class, and 
^^ not to the number of individuals who might 
'' happen to compose it/' And then he combats 
the proposition that this was a lapsed devise. Le 
Blanc, J. says : '* it is clear that the testator, in 
'^ devising the premises to the sisters of J. H. 
'' generally, used the term sisters, to denote that 
'' family as it was at the time of making the will, 
'^ which is the time to look to^** ixcl And Bayley, 
J* says: '' it is left to the sisters generally, not by 
** name, &c. If indeed the pr^rty had been left 
*' to them by name, as tenants in common^ no 
'* doubts if one of them had died before the testator, 
** her share would have gone over:" and then he 
lays down broadly the doctrine which I contend 
for : '' where it is left; generally, under the class or 
'* description of sisters, children, or the like; and 
''there may be additional sisters, children, &c* 
'' after the vnW is made ; there whoever answers 
'' the description at the death of the testator, will 
'' take under such a devise, ftc.** This is in unison 
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With the rule of law that where there is a pSt to April S5,s8, 
two, and one only is capable, that one takes thejun^3,^, * 
whole. That is stated in the year books 17 Ed. 3. *«^«- ' ' 
fol. 29. and 18 Ed. 8. fol. 29., and is referred to in d^^J^]^^ ' 
the argument in Shelly's case; and it is comdstentSheUe/scaae, 
with Greenwood V. Tyler and fFlndsmore, Lessee qfl^l^^!^ 
Long, V. Hobart, in Lord Hobart's time. Thus it j:^!jy*«'» 
appears, that in Wills and deeds where there is awiodsmorev. 
^St to persons, even by name, some capable andl^ig^''^*^*** 
some not, such as are capable take the whole. It ^ 
is evident therefore upon authority and principle, 
and also from the practice in limitations in settle- 
ments to children in tail and in fee, that if one 
only is citable, that one takes the whole. 

This is a provi^n therefore, though not ade- 
quately expressed, that if only one chOd of the 
sister should be living at the death of the last an- 
nuitant, she should take the whole. If there had 
been two children then livings they would have 
divided the property ; and it would be absurd that 
^e should lose all by the death of one in the life- 
time of Catherine Hewetson. It is more consistent 
that she should take the whole than nothing. It is 
clear the testator did not intend an intestacy, if 
there should be any issue of his sister living at the 
death of the last annuitant ; and he never contem- 
plated that the heir should take while there existed 
a descendant of the sister. If the point stood on 
this clause alone, it would be impossible to meet 
the argument. There is a case which comes nearcbmtophei^ 
this in 1 Mer. 821. before the M. R. in which the~5^/;^N3*y;^^^ 
testator gave V to all and every the child and 
'^ children of my brother and sister, which shall be 
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April S6, 99» ^ Impg at my death : but if any child or children 
Junes,^^^' '^ of my sdd brother and sister should happen to 

^^^ ?* die in my life*time9 and leave issue, then die 

DEYisE. ** I^;acy or bequest, hereby intended for such child 
^ or children so dying, shall be for his, her, or 
*^ their issue.** In point of fact, there were children 
dead at; the date of the will, who left issue. But it 
was held that the issue took only by substitution 
for thdr parents^ and that the issue only of such 
children as were living at the date of the will 
were entitled in the event of the death of their re- 
q>ective parents during the testator^s life-time. The 
testator did not contemplate the issue of the aster's 
children in their own character, and they could not 
taice as purchasers. It must have been meant, that 
they diould take, if at all, by descent or transmis- 
mm from theur parents. But I submit that, if the 
case stood there, Mrs. M. would clearly take the 
whole. 

Whatever difficulty there is, arises from the second 
dause. They must say, either that it puts a dif- 
ferent construction on the former clause; or that it 
repeals it altogether. He might mean to include 
the issue, but, if he has not done so, they cannot 
take ; and then she is not excluded. They must 
shew a clause of repeal in such a way as that if 
there was only one living, and no issue of the 
others, in that case only was the surviving child to 
have any thing. That is contrary to the intent ; for 
though there should be no plan by which the issue 
could take along with the surviving child, if that 
was the intent, yet utile per inutile nan vitiatur; 
and it is not consistent with common sense, that if 



DEVISE. 
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th^« were two chUdren, and if one died without April 95, 38, 
issue, the survivor should take ; but that Mrs. M. j^es/fi^^'^' 
should be defeated by the accident that the one^^^^* 
died^ leaiving issue* It is not desired on the part of 
Mrs. Mathews to strike out any words. Her title 
b complete under the first clause ; and by the 
second it was intended only to express the sense of 
the first more fully. But although it should be 
your Lordship's opinion that there was an omission 
in the first clause, she could not be entirely ex- 
cluded. 

The rule of law is, that the intent is to be exe- 
cuted as far as possible, and shall not fml altogether 
because the whole cannot take effect, as utile per 
inutUe non vitiatur. Unfortunately there is no 
clause providing for the issue; but the intent is 
clear. The children of his sister were the objects 
of his bounty while there existed issue of hers 
capable of taking. Then if two children could 
take, why not one? But if the second clause 
repeals the first, she wiU take nothing. Where is 
the expression in the will excluding her ? Not in 
the first clause ; and the design of the second is to 
express n^ore fully the intent in the first, though 
there is a blunder. The title vests by the former 
clause, and no slip in a subsequent clause can take 
from Mrs. M. her title under the first clause. The 
question is, whether the second is a clause of repeal. 
It is admitted that if there were two, Mrs. M. would 
take the half; but it is contended that, as she is the 
only surviving child, and there is issue of the others, 
neither Mrs. M- nor the issue can take any thing. 
Is that the ^lan of the will ? I am aware that Mrs. 
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April 85, s8, M. peifaaps takes more than was intended if nhe 

Julv 81817" 

June, 3,5, ' takes the whole. But she has the rule of law in 
^°^^' ^ her favour. In the courts below they endeavoured 
DEviss. to make the issue participate. (Lord Eldon, C. How 
did they get at two sixths for Mrs. M. ?) (Sir S. 
Romilly. They were of opinion that the six children 
took a vested interest at his death. (Lord Eldon^ C. 
Who were the six that took.*^ And how came Mrs. 
M. to take two shares.'^) The six children who sur- 
vived the testator. Mrs. M. they tiiought, besides 
her own share, took another shfure, as heur at law of 
her sister Sarah Butler.) (Lord Eldon, C. Accord- 
ing to that reasoning, the words then living refer to 
the time of the testator^s death.) Mr. Preston. 
As to that part of the case it is for them to answer 
it. But, I submit, it b (juite impossible to say that 
the event on which they were to take was the death 
ci the testator. The case of Den v. Bagshaw^ 6 
T. R. 518, is a decisive authority against that con- 
struction. The event was clearly the death of the 
last annuitant. That shows however how anxious 
the courts below were that the issue should parti- 
cipate. But is that a reason why Mrs. M. should 
take nothing ? She certainly takes either the whole 
or a part ; for the testator did not intend an in- 
testacy while any object of hb bounty was capable 
of taking. And though the issue should be ex- 
cluded, still she takes as the surviving child of the 
sister, .because ti/i/e per inutile non mtiatur. The 
case • of Doe v. Martin ^ 4 T* R. S9. shows how 
anxious the courts were to go to the full extent of 
the words. The devise was ''to the use of all 
'' and every the child or children, eoually, share 



ON APPEALS AND WRITS OF ERROft. 41 

" and share alike, to hold the same, if more than April u, ss, 

Jnlv fi 18 IT * 

*'one» as tenants in common, and not as joint ja„e 3,6, ' 
*^ tenants ^ and if but one child, then to such only ^^^^- 
'* child, his or her heirs or assigns for ever" The p^y^jg^ 
Court seeing^ the intent to give the children the^^f j^^^^^ 
fee^ brought- the words '' his or her heirs** to the 
words ^ all and every the child or cjiildren.'* 

Tlie testator perhaps intended that the issue 
should take under the first clause ; but quod vobiit 
nan dixit ; and if they can take, it is under a con- 
struction of the first clause put upon it by the 
second • Every part of the instrument Ls to be 
taken, and, though I pioCest for Mrs. M. against 
that construction, yet, by way of experiment, if you 
can see upon the face of the will tiiat he intended . 
to include the issue, the intent must be that no 
child should be excluded who had issue living at 
the death of the last annuitant. And you are to 
judge whether he has sufficiently shewn that intent 
on the face of the will. But for that piupose words 
must be supplied, '^ Jlien living, or ifdead^ leaving 
^^ issue at the death of the surviving annuitant.** 
These words are not there; but, if it be clear from 
the second clause that it was so intended, I do not 
know any rule of law that prevents the supplying of 
these words. This construction, however, is one to 
which, if to be adopted at all, you must be driven 
by necessity. The first construction is founded on 
the rule of law ; the seccmd can be resorted to only 
to execute the intent. 

Sir S. RomiUy (for the heir at law)* It will be 
impossible to affirm the judgment, that the plaintiff 
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jLT^afls^- in the original cause takes two sUths, beciaise the 
Jane », 5, ' words then lioing cannot be uaderstood as applying 



to the time of the testator's death, or because there 



DEVISE. is nothing on the record which shows that Mrs. 
Mathews^ was heir at law of Sarah Butler. A new 
view is taken of the case so-day, that she takes the 
whole, or one fourth, on the ground that the Court 
may si^iply words not in the will, *^ then living, or 
** shall be then deadf having Iqft issue, then living.'* 
And they say that the three who were then dead 
having left issue had each a share, and that Mrs. 
M. takes the other fourth. No diligence ha^ been 
able to furnish a case like this. The question here 
is, whetlier in the event that has happened there is 
any de^se. As to the intent, I do not know that 
any one who makes a will intends to die intestate, 
even if he were to devise to the heir, though that 
would be the effect in law. Bat in several events 
tliat have or might have here happened, he would 
have died intestate. If all the annuitants died in 
the life-time of Lemuel Shuldham, he would take- 
the whole of their shares for his life. But if three 
of them, suppose, were to die in his life-time, and 
then he were to die, their shares are not given over 
on his death ; for among the annuitants themselves^ 
the sundvorship takes place only between the an- 
nuitants surviving him : so that this would be so far 
an intestacy. Then as the words then living 
clearly refer to the death of the surviving annmtant» 
if Mrs. M. had died while any of the . annuitants 
were living, there would have been an intestacy. 
But the event which has happened is that one child 
survived the annuitants^ and that others, who had. 
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previously died, left issue then fiving, an event April ss, 28, 
which, as we say, is not provided for at all ; sincejonea^lf^^' 
the property b given to the one only in case there ^®^®- 
Should be no issue of the others then living. Can dsyisb. 
you then, against the words of the will, say that it 
shall go over in the event which has happened ? 
He seems to have diought that he had provided 
for the issue of the other children then liidng. But 
although he thought so, he had not in fact done , 

it. 

If it had stood on the .first clause, it is said she 
would take the whole, as a devise to a class takes 
effect though it should be reduced to one. But the 
reason of that is, th^t the one is the only person 
who answers the descriptioQ at the time the devise 
can take effect. In Do^ v. Sheffieldj if sisters had 
been bom after the date of the will, they would 
have taken, as the devise was to a description or 
class, and not to persons by name. And the words 
tenants in common, there refer to a possible case. 
^ to the cases in the yew books there the devise is 
per my et per tout, as to a man and his son, and he 
has no son, the man takes the whole. But I do not 
see how that applies toadevise to the sbter*s children 
as tenants in common . But, although the legal effect 
of the former clause were to give the whole to Mrs. 
M., it would be revoked by the subsequent clause. 
The whole vidll is to be taken together j and words 
oaqnot be overlooked, whatever may be their openu- 
tiOB. The testator says^ *^ unto all and every the 
*' children of my late sister, by her three several 
*^ husbands, &g. that shall be then living, and their 
*rheirs» &c. equally to be divided between them aA 
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April S5, «8, '' tenants in common.** The legal effect then would 
Janes, 6!^^'^> ^ ^^ stood there, 4diat the one surviving child 
1 818. should take the whole. But it does not stop there. 

DivisiT^^ The testator goes on saying, in effect, that he did , 
not there provide for the event of only one sur- 
viving ; and he provides for it in this way, by giving 
the estate to such child, only in the event of there 
being no issue of the others. As to the intent he 
did not look at the other event of one surviving, 
and there being issue of the others then living: 
supposing tiiat he had provided for it before, which 
he had not done. But it being clear that he did 
not provide for that event, though there should be 
no doubt that he would have provided for it if he 
had thought of it, yet your Lordships mil not sup- 
ply words for that purpose, if he has not expressed 
that intent. 

It is admitted that the testator did not intend 
that Mrs. M. should take die whole, but a portion ; 
and unless they can t^U what portion, the heir must 
take. It b clear it cannot be a fourth. Mr. P. 
says that you may supply certain words which 
would have that effect. But J ask from what part 
of the will as it stands does it appear what she is to 
take? He proposes to supply the words, " or be 
** dead leaving issue then living." What estate then 
would Elizabeth Kelly take who died in his life- 
time ? Would she take in fee ? for Mr. P. give^ 
an estate to her. So that he proposes to supply 
words which would give an estate in fee to a ne- 
phew or niece, though dead before the estate could 
take effect, even befwe the death of the testator. 
A view of this case was taken before which i^ not 
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relied on torday. It was amied that the testator^ April S5, ss, 

July 8 1817 • 

when he uses the words, " that shall be then liv- junes^^, ' 
" ing/* must be understood to mean exclusive of ^®^®- 



v<«. 



•V 



those who were annuitants, and that the testatw^^^^^^ ^ 
meant ^' no issiie of any of the other children who 
'' were not annuitants,"* and it was said that such 
othei^children died without issue. But Elizabeth 
Kelly died leaiHng issue ; and it is clear that she 
was one who could, upon that supposition, have v 
taken* So that supposing such violence could be 
done to the words of the ^idll as to say that the 
meaning was *' ho issue of any other children be- 
^* sides annuitants ;" it is not the fact that all such 
other children died widiout issue. But besides, 
what could be more capridous than to supply 
wc»rds to exclude those to whose parents the testator 
had given annuities? Why exclude the issue of 
L. Shuldham for instance, who was his favourite ? 
That was quite extravagant, and how did it appear 
that he intended this ? You must strike out the 
words ** and no issue of any of the other -children 
*' then living,** if you exclude the heir at law; 
whereas the rule is, that he bnever to be disinherited, . 
except by express words or necessary implication. 

Mr. Preston. The argument is such as I anti- 
cipated : that the second clause is a repeal of the 
former. I say the first is the substantial clause, 
and that the second is not a repeal, but only accu- 
mulative, and doing more fuUy what hie had done 
before. It is admitted tliat by the first clause she 
has some portion ; and that she takes more than was 
intended, is no reason why she should not take what 
was intended for her. By tiie rule of law Mrs. M. 
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April 95, 98, takes the whole by the efiect of the fiist danse ; and 
June 3^5!'^' it is better that she should take more than was in- 

^^^^* ^ tended^ than that she should take nothiiq;. There 

mvmbI ' stand ; and let them show what less than the 
whole I am to take. The only difficulty is that she 
takes more than was iiitended, bM the devise ought 
not to fail on that accounts 

They say it does riot appear on the verdict that 
Sarah Butler died intestate. It is not necessary it 
should appear on the verdict. If you pretend that 
she was not, we will show that she was. 

Then where there is a general and particidar in* 
tent» and both cannot be satisfied, you will give 
effect to the general intent ; and if the issue cannot 
take as purchasers, they may take as representmg 
their parents. What was the effect of the will at 
the time the testator made it ? Did he mean that 
Mrs. M. should be excluded, tf she should be a 
surviving child? If he meant that she should be 
included,, my otgect is answered. And as to. the 
issuie, if they admit that two would take the whole 
from the issue then it foUows that one will take it. 
I conelttde then with great confidence that the de- 
vise id the fiiat dause is not repealed by the sebond : 
and that if the secottd has any effect, it can only be 
kk putting some construction on the first. 

Lari EUon, (C.) The testator died in 17^S> 
hvnng previously made his will, and the state of his 
feikiily at the time he made hisi will was this. Ke' 
never was married, and never had a broHier, but 
had had three sisters^ Mary, Dorothy, and Efiitu-' 
beth. At the time of making the will^ Mafp^ a»d 
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EUzabeth were dead, the former withont issue, the April ts, 98^ 
latter, Elizabeth, leaving issue. Dorothy surviVedjJJes, 5^^^' 

the testator^ but died without issue ; and it appeare^®^®- ^ 

that some of the issue of the sister Elizabeth werep^^^^ 
fiving at the time of making the will, and were 
among the annuitants. And when he disposed of 
his property in twenty shares, and meant that this 
should be brought to a conclusion by the deaU^of 
the annuitants, he could not but contemplate that 
miM*e than one child of his sister Elizabeth m^t 
leave issue then living. Then he makes pro^nsioii 
for certain annuitants; and if he were asked whe- 
ther, upon their death, he intended an intestacy, 
he would probably say '' no sudi thing f yet that 
may be the case, and a surprise upon \m intention, 
tiiough I do not say it is so* 

The courts ih Ireland were of opinion that the 
^ lessee of Mrs. Mathews ought to recover ^wo-sixths 
of the estates, and this on the ground, as I now 
understand, that six children of his sister Elizabeth 
Butler sunaved the testator, patting out Elizabeth 
Kelly ; and that they were to be considered as the 
issue under a clause which I shall state presently ; 
and that it was to be taken that Sarah Butler, one 
at the six, died intestate as to her sfaare, and that 
her sister Mrs. M. took one*sixth as her sisters 
share, and one^ixth as her own. 

Then error was brought, and it was- contended 
that if Mrs. M. was not entitled to twoHiixths, she 
ought to have the whole ; and the heir says that she 
was not entitled to two-sixths nor to ai^ thing ^^ 
and that there were no words in the ymXlto give her 
any part of the property. And ic wasr contendied 
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April S5,S8, liirther that Mrs. M. took one-fourth, if not. the 

Julys 1817' 

Jones»5, ' whole, oxithe principle that Lemuel Shuldham's 
^^^^ ■ ^^^^ living at the death of the last annuitant took 
DiYisB. 9^^ share, the issue of Catherine Kelly another 
share, the issue o{ Elizabeth Kelly, who, although 
she died in the testator*s life-time, left issue living 
at the death of the last annuitant, another share, 
and Mrs. M. the other fourth share. 

The question is whether, according to the true 
construction of this will, Elizabeth Mathews, Who 
was the only surviving child of the testator's sister 
Elizabeth Butler at the death of the survivor of 
the annuitants, took any and what estate or interest 
in the estates devised. 

That depends on these words : — '^ and after the ' 
^' d^ath of the survivor of them the said Lemuel 
" Shuldham (naming the annuitants), then I ^ve 
^' and devise all and singular the said manor, mes- 
" suages, lands, tenements, hereditaments, and real 
'^ estate whatsoever, in the said kingdom of Ireland, 
*' unto all and every the children of my said late 
^' sister, Elizabeth Curtis, deceased, by her three 
<< several husbands, Brien Kelly, Samuel Shuldham, 
'* and Buckley Butler, that shall be then livings 
*' and their heirs and assigns for ever." Naw ac- 
cording to all the ordinary rules of construction, 
that cannot mean living at the death of the testator, 
especially as the shares of the annuitants dying in 
Lemuel's life-time were to go over to Lemuel, and 
the shftres of those dying after hi? death, to the 
other annuitants. It must mean livmg at the death 
of the survivor of the annuitants : — '' equally to be 
<< divided between them as tenants in conunon, and 
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** not as joint tenants.** We have to consider whe- April «5, se, 

ther, when he gives estates to all the children of his jlJ^ s, 5, ' 

sister Elizabeth who should be living at the death ^®^®' 

of the last annuitant, it can be implied that if one obvisk. 

only such child should be then living, that one can 

take the whole. But that is to be considered here 

having regard to the chrcumstance that he goes on 

to contemplate the event of there being but one such 

child then living; and says, ''if there should be 

'' but one such child, and no issue of any of the 

'' other children then living, then and in that case 

'' I give and devise all my said real estisites in Ire- 

'* land unto such surviving child, his or her heirs 

" and assigns for ever." 

The first question then is whether, by the effect 
of the first clause, Elizabeth Mathews takes the 
whole ; and the next question is whether, if that is 
displaced by the second clause, she takes any thing, 
and what that is to be. 

(A question, for which vid. posU was then stated 
for the opinion of the Judges, who desired time 
to consider, and no opinion was given in jbhat 
session.) 

Ota the 3d June, 1818, the cause, Shuldham Shaidham v. 
(heir at law) FlaintifT in error, and Smith, lessee sl^^iaia.""* 
of Mathews, Defendant ih error, was again argued 
(the judges present) by one counsel on each side. 
Nothing of consequence sufficient to require a srtate- 
ment of the argument in detail was added to the 
former argument. 

SirS. Romilly (for the heir at law)* The testator 

VOL* VI. £ 
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ApriU5^3a» gives the rents in proportions to certain persons^ 
Jane 0^6, ^ aoioDg whom wss his nephew Lemuel ShuM- 
^^^^' ^ ham, for life ; and he pves the proportions of those 
DiyifE. dying in the life-time of Lemuel Shuldham to 
Samuel Shuldham for life. But the portions of the 
annuitants predeceasing him, upon his death, are 
not disposed of; the portions of those only who 
should survive him being to be divided among them- 
selves : so that in that and other events there would 
^ be an intestacy. On the death of the survivor of 
the annuitants, the testator has devised the estates 
to such of the children of hb sister Elizabeth as 
should be then living; and in case there should be 
but one such child then living, he has devised to 
that one only in the event that there should he no 
issue of any of the other children then living ; an 
event which has not happened ; so there is an in- 
testacy as to the whole of the estates from the time 
of the death of the last annuitant. 

Mr. Hart (for Smith, Defendant in error). The 
first question is whether the Defendant in error is 
not entitled to the whole. Second, whether he is 
not entitled to some and what proportion. 

It is a fundamental principle in the construction 
of wills to prevent an intestacy if possible where the 
testator has declared hi3 intention in favour of cer- 
tain objects of bounty to the extent of the entirety 
of his estate ; and if on a review of the whole con- 
text you can find language sufficient to carry the 
entirety, you will not suffer that to be destroyed by 
any subsequeut clause that may raise a doubt to 
control or narrow the construction. Admitting that 
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the testator has by inadvertence omitted to provide April is, is, 
for some partial contingencies, that will not support ja/e^s, «, ^ 

an inference of intention to die intestate as to the '®^®- 

whole of the estates from the death of the surviving ^^y^^ ' 
annuitant. 

It is hardly disputed but that, under the first 
clause, the single surviving child would take ; and 
then the question is whether from the second clause 
you can attribute to the testator a meaning so absurd 
as this — - that if two children should be then living 
they shoidd ttike the entirety, regardless of the issue 
of the others then living; but that if only one suoh 
child should be then living, that child should t^kef 
nothing^ in case there should be issue of the others . 
then living, for which issue he had made no provi-' . 
sion. The second clause is not negative, but accu- 
mulative, although imperfectly expressed. 

But your Lordships will struggle hard to include 
the issue, if it can be done ; and then the question 
is whether the second clause may not be considei^d ^ 
as a correction of the first so far as to read the will 
thus — ''to all and every the children, &c. that 
** shall be then living, or, being dead, shall have 
*' left issue then living.'' But if that cannot be 
done, the one child then living takes the whole 
under the first clause, and the second operates 
nothing. 

iSifr S. Romlly (reply). I cannot agree that it b 
a rule to lean against an intestacy. It nrast appear 
hy declaration plain or necessary implication that 
the hen- at law is disinherited. If you suppiy or 
tidce away words, tAiere would be no diflS^ulty utk 

sS 
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April 25, 28, the construction of wills. But the rule is that yott 

JuIt 8 1817 2 

Jone 8, 4, *^ ^ ^^ nothing, and to add effect to every word 

^®^®' if possible. To say that the meaning is capricious 

nvm. ^ nothing to the purpose. . The question is. What 
has the testator said ? and every other construc- 
tion is no less absurd and capricious than ours, 
unless you add a whole string of limitations. If 
you supply the words — '* or being dead shall have* 
" left mue then livjing,^ an estate is given to per- 
sons dead at the time it takes effect, which is worse 
than bur construction. But there is no clearly ex- 
pressed intention of giving any thing to the issue ; 
and then there is no demise to the one child then 
living, except by an implication — which is here pre-, 
vented by the second clause, in which the testator 
has S£ud that it is only in « the event of there being 
no issue of any of the other children then living 
that he means to give the estate to such one child; 
an event which has not happened ; so that the in^ 
testacy is clear. There is no decided case that 
bears upon this. 

June 3, 181.8. £or J Eldon (C.) As I understand this case, it 
will be difficult to support the judgment of the 
Court below giving two-sixths of the estates to 
Elizabeth Mathews, having regard to the whole of 
the will, and the facts found by the special verdict. 
It has been contended on the one side that ElizBr- 
beth Mathews took the whole ; and on the other 
side it is contended that having regard to the will, 
the circumstances and facts found, and the intestacy 
that must upon this will on some events have taken 
place, the whole must go to the hebr at law. The ! 
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will states — " and from and after the death of the April «5, 28, 
"survivor of them the said^ (naming the severalSs/s!*^' 
annuitants) " then I give arid devise all and sin-^®^®* 
" gular the said manor, messuages, lands, tene-^j.^^^^ 
*' ments, hereditaments, and real estate whatsoever, 
^ in the said kingdom of Ireland unto all and every 
''the children of my sdd late sister Elizabeth 
'* Curtis deceased by her three several husbands, 
''Bryen I^^elly, Samuel Shuldham, and Buckley 
'' Butler.'' And if the indll had stopped with these 
words, there might be ground for contending that he 
meant that the interest should be vested at the time 
of making the will, or of his death. But then he 
adds — ^Uhat shall be then living ;** and the question 
is whether these words are not so connected with 
the introductory words as to confine the vesting of 
the interest to the time of the death of the last 
annuitant: ''and their heirs and assigns for ever, 
** equally to be divided between them as tenants in 
" common, and not as joint tenants.** I agree that, 
if the will had stopped there, we might be autho- 
rized in law, although no mention was made of what 
was to be done in case there should be but one 
child living at the death of the last annuitant, to 
conclude that the one then living should take the 
whole. But the difficulty arises^ from this — that he 
goes on to say — " And if there should be but one 
" such child, and no issue of any of the other chil- 
" dren then li>dng, then, and in that case, I give 
"and devise all my said real estates, in Ireland, 
" unto such surviving child, his or her heirs and 
" assigns for ever.** And upon this it is contended 
that, unless the judgment of the Court below was 
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jiS"^ ^' ^^'- ngt^ts although the testator has expressly said that 

June i, 5, * the one child should take in the event of there being 

^^^^ , _ J ^^' ^°® child, and no issue of any of the other chil- 

siviss. di^n ^hen living, yet the true construction of the 

vfUl was that Mrs. Mathews, as the only surviving 

child, took the whole. It is very difficult to con- 

mder that as the legal effect of the will : and if that 

|s not the legal effect of the will, then we have to 

consider, by implying words as far as we hf^ve au*' 

thority tp imply thena, what proportion ahe is to 

t^e under the will, leaving the rest to go to tlie 

heir at law, or what others than the heir at Is^w are 

to take, and in what proportions. 

Np estate is, in words, given to the issue ; and» 
if you can imply words so far, you have tp consider 
whether estates are given to the children of {Eliza- 
beth Curtis or Butler dying in the life-time of the 
last annuitant, but leaving issue, and not merely 
leaving issue, but issue who should be living at the 
death of the last annuitant: and then you must read 
the will in this manner: '^ I give and devise all and 
'^ singular the said manor, &c. unto all and every 
*^ the children of my said late sister Elizabeth Curtia 
<* deceased, by her three several husbwds, Brien 
** Kelly, Samuel Shuldham, and Buckley Butler» 
'^ that shall be then living : and unto all and every 
'^ the children of my said late sister, by her three 
^' several husbands^ who shall not be then living, 
^* but dead^ leaving issue then Uving-"* The extent 
to which words can be implied is well known to tlibe 
Judges ; but there will be great difficulty in going 
this length. I move that the following question be 
put to the Jiulges. 
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** Whether on the true constniction of this will, April «5, «8, 
" Elizabeth Mathews, the lessor of the Plaintiff, jH/e i, 5, ^ 
" the only child of the testator's sister Elizabeth ^®^^' -^ 
" Curtis (or Butler), living at the time of the death^^^i^ ' 
** of Catherine Hewetson the surviving annuitant,Quesuon to 
" took any and what estate or interest in the estates'*"® •^"***"' 
'' devised by the testator — having regard to the 
^' whole c^ontents of the will, and the facts found 
** in the special verdict." 

The Judges retired, and, in about an hour after, 
returned. 

Gibbs (C. J. C. B.) Your Lordships desired theAnswcr. in- 
opinion of the Judges in the case of Shuldham and^^*^^f ^™ 
Smith, upon the question—" wliether on the <^u^i*""^^.'?^J|'? 
** comftruction of this will Elizabeth Mathews, the **P^"'*^°'' 
" lessor of the Plaintiff, the only child of the tes- 
" tator^s sister, Elizabeth Curtis (or Butler) living 
'' at the time of the death of Catherine Hewetson, 
*' the survivdr of the annuitants, took any and what 
*' estate or interest in the estates devised by the 
" testator, having regard to the whole contents of 
" the will and the facts found in the special verdict/' 
The Judges have considered the cascy and we are all 
of opinion^ having regard to the whole contents of 
th^ will and the fttcts found in the special verdict, 
that Elizabeth Mathews took no estate or interest 
in the estate3 devised by the testator: and the 
gfound of thl^ opinion is shortly this. Looking at 
the whole of the will, and observing how the several 
interests are disposed of, althoi^h We plainly per- 
ceive that the testator did not intend that the heir 
at law should take any thing while there existed 
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Affrii 95, 28, any issue of the testator's sister Elizabeth Butler, 

Jtilv 8 IRlT i 

Julie s, 6, living at the death of the surviving annuitant ; yet 
^^^^' J it is impossible for us to discover, with any cer- 
DEvisE. tainty, to whom or in what proportions the interests 
are given. And as we cannot make a dispositicm 
for the testator where he has made none for himself, 
that we can, wi£h any certainty, discover, the whole, 
as undisposed of, must go to the heir at law. 

Judgment. Lord Eldofi (CO Your Lordships have now the 

Judo v« lolo* ^^ 

benefit of the advice of the Judges in this case, 
who having regard to the whole of the will and the 
facts found in the special verdict, have certified 
their unanimous opinion that, instead of two-sixths, 
the lessee of Mrs. Mathews was entitled to nothing; 
and that there was an intestacy as to the whole Of 
the property fit>m the time of the death of the 
surviving annuitant. I have seldom been more 
disturbed about any case than about this: for I 
have not the least doubt, if your Lordships should 
concur in the opinion of the judges, but that the 
actual intent of the testator must be disappointed. 
But the question is, whether there is here that in- 
telligible eiqpression of intention, which shows how 
the property is disposed of to the exclumon of the 
heir, whb never claims by force of the intent, but 
by the rule of law. 

The testator directs the rents and profits of his 
estates to be divided into twenty shares, and to be 
paid to certain persons for life. And then he says, 
" provided always, and it is my true intent, that 
'* in case any of the said several persons, &c. shall 
" happen to die either before me, or in the life- 
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** time of my sdd nephew Lemuel Shuldham;"J«n«^»iW8- 

forgetting to provide for the event of their djring p^visbI 

after faim» or alter Lemuel Shuldham, '^ then I will, 

** and direct that the said part and share, parts and 

" shares of the said several person or persons so 

" dying shall go, and be had, received, and taken 

^* by my said nephew Lemuel Shuldham, or his 

'^ assigns for his natural life. Provided also, and 

'* it is my farther intent and meaning, that when 

'' and as any of the said several persons hereinbefore 

•' named, who shall sundve my said nephew 

'' Lemtiel Shuldham, shall happen to die, then I 

^' will, and durect that the part, share, and pro- 

*' portion of the said clear residue of the rents and 

'* profits of my said real estate hereinbefore di- 

^ rected to be paid to him or them so dying, sh^ 

''go, and belong to, and be divided between the 

^ survivor or survivors of the said several persons, 

'* share and share alike, and in equal parts, shares, 

** and proportions,'' not stating what was to be 

done with the shares of those dying before Lemuel 

Shuldham, in the event of his death, and his not 

being the surviving annuitant : '' and from and 

*' after t^e death of the survivor of them,** naming 

the annuitants, '' then I give and devise all and 

'^ singular the said manor, messuages, &c. unto all 

'' and every the children of my said late sister, 

'* Elizabeth Curtis, deceased, by her three several 

'' husbands, Brien Kelly, Samuel Shuldham, and 

'' Buckley Butler, that shall be then living/ which 

last words must mean living at the death of the 

surviving annuitant, '' and their heirs and assigns 

•• for ever,** If the will had stepped there, the 
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Jiim5» 1818; children then living must have taken as joint 
MvisB. "^^ tenants ; but then follows *' equally to be divided 
" between them as tenants in cammonf and not 
<' as joint tenants." If the will had stopped there, 
Mrs. Mathews might take the whole ; as it is cleaf 
that where there is a devise to a class, equally to 
be divided between them as tenants in common, if 
there should not be a sufficient number to call fat 
a division, one would take the whole ; the opera- 
tion tod effect in lAw being the same as if th6 
testator had said, " and if only one, then to that 
one.'* But the will does not stop there, and wd 
cannot, by implication, conclude that he meant 
that one only should take when he himself happens 
to contemplate, and in terms to provide for, that 
event: and the misfortune is that the manner iti 
whicb he here does so is this, ** and if there sliould 
*' be but one such child, and no issue of any (tf 
^ the otJter children then livings then, and in that 
^* case, 1 give and devise, &c. unto such surtriving 
'* child, his or her heirs and as«gns for ever/^ 
Now the event which hasppened was that there was 
but 'one such child, and tbat there was issue of 
several of the other children then livmg : and then 
the question is, whetiier, as i^sdnst the beir at law, 
you can, by implication, or by suj^iiyiDg words, 
give the whole to one, in an event in Yriaich the 
testator has said thst such one child shall not have 
it: or whether you are authorised to divide Che 
estate into different aliquot paMs between the one 
child and tbe issue oi the others, wliere the testa- 
tor has not told yon what aliquot part is to be given 
to the one, and what to the bsue of the others. It 
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wema impcMible therefore so to divide it, unless June^^iais. 
you can supply all that I before stated, '* that shall ^^^^ j^ 
^ be then living, or that ahall be then not livings 
*^ hut dead^ leaving issue then living :"" that is, 
unless you can add a new class. The Judges have 
unanimously said that there is an intestacy, and I 
cannot put a more satisfactory construction on this 
wiU. 

Lord Bedesdale* This case appeared to me at 
first to admit of some doubt ; but now I am clearly 
of opinion that the judgment of the Court below is 
erroneous, and must be reversed. 

The estates were given upon the oondusicm of 
the trust, ^' unto all and every the children, &c. 
'^ that shall be then Uving," the last words clearly 
referring to the death of the last annuitant, for 
otherwise the word ought to be now and not then : 
** and their heirs and assigns for ever.** So that if 
two survived, they would have taken in moieties ; if 
three, in thirds ; and so on. How the Court below 
came to divide the estate into sixths I do not ex- 
actly know. There were more than dx children ; 
and as the division was not to take place till the ' 
death of Lemuel Shuldham, he was not one of the 
children who could take. Then he adds, '* equally 
" to be divided between them as tenants m com- 
'' iiion» and not as joint tenants^" If he had 
stopped there, it might be implied that if there 
were only one, the one should talce the whole. But 
then he goes on expressly to direct what is to be 
done in the event of there being but one such 
child ; and he has declared that such one child 
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June 5, 1818. shall take only in case there should be no issue of 
^^^^^^^^"^ any of the other children then living. He pro- 
vides for two events, that of there being more than 
one child, and that of there being only one, and 
no issue of the others. But he has not provided 
for a third case^ that of there being only one child, 
and issue of the others then living. The third 
event, however, is that which has happened ; and 
in that event there is no disposition. I agree there- 
fore that the judgment is wrong, and must be re- 
versed, the lessee of Mrs. Mathews having no title 
to maintain the ejectment. 

Judgment REVEBSBP accordingly. 



IRELAND. 

ilFPEAL FROM THE COURT OF CHANCERY. 

CoRMiCR — Appellant. 

Trapavd and another— -iteiponifeff/^. 

Feb. 6, M. CoRMiCK, first tenant in tail under the will of his 

MArch la, lather, R. C. deceased (by which will estates in tail male 

June 5 , 1818. jjj remainder were given to the devisor's other sonS| F. C. 

^■■■"v and T. C.) before suflfering a recovery, executes a settle- 

HORTOAOB.— ment on his marriage, by which he limits an estate for 

voLUHTEBR. jj£g ^ himself, with remamders to the first and other sons 

of the marriage, in tail male, remainders to bis brothers, 

F. C. and T. C. for life, with remainders to their first 

and other sons in tail male:*— -and afterwards suffered a 

recovery, mortgaged the settled estate to R. Plaistow, 

and died widiout issue male. C. Cormick, son of T- C. 
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(F. C. having died without issue) enters upon the estate, Feb. 6, 
suflfers a recovery, and dies, leaving M. C. the Appel- March 16« 
knt, his eldest son. J»«» ^» ^8^8- 

Bill of foreclosure by Plaistow resisted by M. C. the Ap- v^"-^ 

pellant — ^the question being, whether C. Ck>rmick, tbe**®*™^^**^ 
AppeUanf s father, was entitled under the wiU of R. C/^*-"*""' 
or only as a volunteer under the settlement, by M. C. 
the first tenant in tail. Foreclosure decreed below. Ar- 
gued in Dooi. Proc. that as the settlor had not the fee, 
but was only tenant in tail at the time of the settlement 
executed, the provisions of the statutes of Elizabeth, 
^acted for Ireland by 10 CSan 1. sess. 2. cap. S. did not 
apply to this case. Answered Aat there was no sub- 
stantial distinction between tenant in fee and tenant in 
tail, who had it in his power at any time to acquire the 
fee; that the brothers and their sons took new estates 
under the settlement, which were voluntary, and void 
as against the subsequent mortgagee for val. con. So 
held, and decree affirmbd. 



Michael CORMICK, who was tenant in taU of 
certain estates in Ireland, under the will of his father 
Richard Cormick, by which estates tail in remainder 
were given to his two younger brothers, before suf* 
fering a recovery, made a settlement after his mar- 
riage, pursuant to previous articles, by which, iafter 
limiting an estate for life to himself, remainder in 
tail to the first and other sons of the marriage, he 
gave estates for life to his brothers, remainder to 
their first and other sons in tail ; and then mort- 
gaged the settled estates to Richard Plaistow, who 
filed his bill to foreclose. Fraud in obtaining the 
mortgage was alleged but not proved ; and the sub- 
stantial question was, whether the mortgage was 
valid. as against the representative of one of the 
brothers^ and entitled to tiie protection of the sta-. 
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Feb^, tute 10 Car. I. sess. 9. cap. 3. taken from the Eng- 

March 16$ i* «_ « «<««• « *^«» V 

June 5, 1818. tish acts, 13 Eiiz. Cap., 5. and 27 Eliz. cap. 4. made 
in favonr of purchasers for valuable ccmdderation ; 
and whether such representative was not a volun- 
teer under the settlement as against the mortgagee, 
although the settlor was only tenant in tail at the 
time it was executed : and the cases of Doe v. Man- 
ning, 9 East. &9 ; Doe v. Routledge, Cowp. 705 ; 
Brown v. Carter, 5 Ves, 868 ; and Hill v. Bishop 
of Exeter^ 2 Taunt. 69. were cited for the mort- 
gagee. 

The cause was heard in the Court of Chancery, 
in June» 1811, and re-heard in December, 1811, 
when the Lord Chancellor cyrdeved a case to be 
made for the opinion of the Court of Common 
Pleas, stating the circumstances as follows :— 
The case. " Richard Cormick being seized in fee of divers 

lands in the county erf Mayo, and particularly the 
lands as hereinafter stated fai mortgage in tfab cause 
to said Richard Plaistow, on or about the 0th day 
of November, 1737, made his will, duly executed 
for pasGong real estates, and by the sidd will de- 
Wiiiof Rich- ^^^9 amongst other things, as foDows : * My will 
ardComnck, fs, that, after my debts and legacies be paid, that 
all my real and personal estate shall go and descend 
to my eldest son, Michael Cormick, "tod the issue 
male of his body for ever ; and, for want of such 
issue, my will is, that all said estate shall go to my 
second son, Francis Cormick, and his issue male 
for ever; and, for want of such issue in him, my 
wUris, that the whole estate shdl go and descend 
Vd my third son, Thomas Cormick, and hia^ isme 
mule ftir ever: the eldest son of such of mf son^ 
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isaue male that should inherit s£dd estate, and his Feb. 6, 
issue male, to be always preferred before the second, ju^^^^ laia. 
or any other son, so as to make it an estate tail m ^-^^v— -^ 
all the sons of any of my sons that should inherit iy^^^l^ 
and, for want of such issue, that all the sud estates 
shall go to the right heirs of the said Michael Cor- 
mick ; with full power to any of the said sons that 
shall inherit said estate, to charge it with reason- 
able provisions for any younger children he shall 
have^ and ^th a reasonable jointure for such wife 
as he or they shall marry.* 

^' And that under the description of the said tes- 
tator^s real estate, the said mortgaged lands were 
eomprehended. 

*^ That said Richard afterwards, that is to say, in 
the month erf - ' » , in the year 1738, died so 
seized of the said lands, with(»xt revoking or alter- 
ing hb said will, leaving issue, three sons: that is 
to say, the said Michael Cormick, his eldest son 
and heir at law; the said Francis Cwmick, his 
second son; and the said Thomas Cormick, his 
third and youngest son : and upon the death of the 
said testator theswl Michael entered into possession t 
of the said lands^ and under the limitations of the 
said will continued seized thereof until his death. 

'' That said Michael Cormick, on or about the Marriage ar- 
6th day of March, 1743, intermarried mih Mary^amB^of 
Blake, the only daughter of Xaverius Blake ; a»d^iS"i7S'" 
previous to such marriage certain articles of agree- 
m^it, mider the seals of the parties thereto, bearing 
date the 6th day of March, 1743, were entered 
into and executed in contemplation of sttdi mar- 
riage, between the said Midubel Cormick, by the 
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Feb, 6, name and addition of Michael Cormick, of Mullin' 
June ^, 1818. more, in the county of Mayo, Esquire, of the first 
"""■"v-— ' part : Xaverius Blake, of Doonmacreeny, in the 
▼oluntbbbT said county, Esquire, on his own behalf, and like- 
wise for and on behalf of his only daughter, Mary 
Blake, of the second part : Denis Daly, of Raford, 
in the county of Galway, Esquire^ and Walter 
Blake, of Oranmore, in the sud county. Esquire, 
of the third part : whereby the said Xaverius Blake 
did covenant with the said Michael Cormick, hi9 
executors and administrators, that he would pay to 
the said Michael, as the marriage portion of his 
daughter, the sum of 2000/. which sum was after- 
wards duly paid ; and the said Michael, in consider- 
ation of the said mtended marriage, and of the 
marriage portion of the said Mary, and for the se* 
curing a maintenance to the said Maiy, in case she 
should happen to survive the said Michael, did 
thereby covenant with the said Xaverius Blake that 
he the said Michael Cormick would, by judgment 
or judgments, statute merchant or of the staple, or 
other sufficient personal security, secure to the said 
Denis Daly and Walter Blake, their executors or 
administrators, the sum of 7,000/. sterling, to the 
uses, trusts, and purposes following; that is to say, 
that in case the said Mary shall survive the said 
Michael, having then no i^ue by him, or having 
issue, and that such issue should happen to die 
without issue, then and in either of the said cases^ 
that the said Mary should, out of the yearly inte-. 
rest and produce of the said 7,000/. have and receive 
for her maintenance and support the sum of 400/. 
a-year during her life; or the sum of SCO/, a-year. 
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only, on a certun event therein mentioned. . Aild Feb, c; 
it was further covenanted by and between the said juoe 5, isis. 
parties that, in case the said Mary Blake would "---^v— — ^ 
have and recover dower out of the real estate of her volukteebT 
intended husband, the said Michael Cormick, that 
she should have her election to have her dower at 
common law, or the said provision therein before 
provided for her, provided she should make her 
election in twelve calendar months after the decease 
of her s^d intended husband. And the said 
Michael Cormick further covenanted with the said 
Xaverius Blake, his executors and administrators, 
for the said considerations, that he would settle all 
his real estate in the kingdom of Ireland, whether 
in fee simple, fee tail, fee farm, or lease, or leases 
for lives, in such manner as the counsel of the said 
Xaverius Blake, or his heirs, should advise, but 
so as not to obstruct or hinder the payment of 130/. 
a year to the said MichaeFs niother for life, and so 
as the said Michael Cormick should have an use for 
life only, with proper remainders to support con- 
tingencies ; with remainders to the first and every 
other sop of the said Michael Cormick and Mary 
Blake, successively in tail male, according to pri- 
ority of birth and seniority of age : the elder to take 
before any younger: but subject to the powers, 
provisions, portions, provisoes, and authorities, there- 
inafter mentioned. And to enable the said Michael 
Cormick to execute such settlement, he did cove- 
nant and agree for him, his heirs, executors, and 
administrators, with the said Xaverius Blake, his 
executors and administrators, to levy fines and suf- 
fer common recoveries of all his said real estate. 

VOL. VI. F 
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Feb. 6, And the said Michael Cormick further covenanted 

If arch Id. 

Jupe 6, 1818. with the said Xaverius Blake, his executors and ad- 
ministrators, that the said real estate of the sud 
Michael Cormick should be charged with, and 
liable to, the sum of 4,000/. sterling, as a portion 
and provision for the younger child or children of 
the said marriage, if there should be no issue 
male at the said Michael's death, or that having 
such the issue male should die without issue ; pro ut ' 
the said articles of agreement, which were^registered 
on the 28d of May, 1746, under a memorial signed 
and sealed by the said Xaverius Blake. 

♦• That in Hilary term 1748, the said Michael 
Cormick levied a fine of the said mortgaged lands 
and others, sur conuzance * de droit come ceo^ &c. 
in consideration of a sparrow hawk, to one Roger 
Palmer, on which proclama^tions were duly made 
pursuant to the statute ; pro ut said fine and pro- 
clamations, &c. 

*' After the said marriage, that is to say on the 8th 
day of October, 1748, a certain deed of settlement 
was executed between the said Michael of the first 
part ; and Roger Palmer and Walter Blake of the 
second part ; George Browne and Francis Palmer 
of the third part ; and the said Xaverius Blake of 
the fourth part, and which deed was signed andsealed 
by the said Xaverius Blake and Michael Cormick ; 
whereby, after reciting the said articles of the 6th 
of March, 1743, in part, and (amongst other things), 
that then it appeared from the situation of the said 
Michael's affiurs, that in order to raise money to pay 
hb debts, he must sell part of hb said real estate* 
but waspossessedof some valuable leasehold interests 
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for years, which he intended to settle, and was also Feb. a, 
willing and had agreed, in order to make good his june 5, isis. 

said original agreement or contract, in the said ar- ' v^— ^ 

tides, to create a term for years of the value of 400/. vo^JkixeeT 
a year and upwards, in part of his estate, in order to 
raise a fund of 4,400/. sterling, to be paid into the 
hands of the said Xaverius Blake, to be by him laid 
out in the purchase of lands, in the name of the 
said Michael Cormick, and to be settled to the same 
uses ; the said Michael did thereby grant, assign, 
and make over unto the said Roger Palmer and 
Walter Blake, certain lands and premises therein 
mentioned, to hold all and singular the said pre- 
mises, with their appurtenances, to the said Roger 
P&lmer and Walter Blake, for the term of ninety- 
nine years, at the yearly rent of a pepper-corn, if 
demanded ; upon the trusts, and subject to the se- 
veral provisions, conditions, limitations, and agree- 
ments thereinafter mentioned and expressed ; and 
further, that the said Michael Cormick, in consider- 
ation and full execution of the said marriage articles, 
and covenants contained in them, did convey unto 
the said George Brown and Francis Palmer, and 
their heirs, the said mortgs^ed premises, with other 
lands, as well lands comprized in the said articles 
as other lands of the said Michael Cormick, but 
still subject to the said lease or term for years, to 
the said Roger Palmer and Walter Blake, to the 
uses and trusts following, amongst others ; that is 
to say, in trust for, and to the use of the said 
Michael Cormick for and during the term of his 
natural life, without impeachment of waste ; re- 
mainder to the use of the first, and other sons of 

F 8 
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Feh.fl, the said Michael Cormick, on the body of the sud 

March 16, ^ 

Juoe 5, 1818. Mary his wife begotten, or to be begotten, and the 
^"~*v"-*^ heirs male of the body of such first, and other sons 
YoioMTEsiiT lawfully issuing, and in the general course of faniily 
settlements. And for want of such issue, re- 
mainder to the use of the said Francis Cormick, 
brother to the said Michael, and son of the said 
Richard Cormick the said testator, for and during 
the life of the said Francis ; with like remainders 
as aforesiud, to the use of the first and other sons 
> of said Francis, and the heirs male of their respec- 
tive bodies ; and for want of such bsue, remainder 
to the use of the said Thomas Cormick, brother to 
the said Michael, and son of the said Richard Cdr- 
mick, the said testator, for life ; with like remain- 
ders to the use of the first and other sons of the 
said Thomas Cormick lawfully to be begotten, aiid 
the heirs male 6f their respective bodies ; and in 
default of such issue, with such remainders and 
limitations over as the said Michael should by will 
or other deed, nominate or appoint. It was de- 
clai'ed by the said settlement that as to any lands 
mentioned therein, whereof the said Michael was 
in possession, by virtue of a lease or leases for years, 
it was not intended to convey or settle the same, 
but for such term or terms as the said Michael then 
had, and for any further term or time which he 
should thereafter acquire. And it was further agreed, 
that it should be lawful for the said Michael Cor- 
mick to raise a sum of 7,000/. sterling, to be laid 
out at interest, as a fund to secure the said Mary 
Blake, his then present wife, in case she should 
happen to survive him^ the sum of 400/. a-year for 
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her jointure, if the said Michael should die leaving Fe^* ^ 
issue by the said Mary, in case the said Mary June 5, is is. 

should make it her election to have such provision '^ sr-^^ 

secured for her within twelve months after the said volu«tek»T 
Michael's death, in lieu of dower at law ; other- 
wise that said Mary should have dower. And it 
was further covenanted between the ssud parties, 
that it might be lawful for the said Michael Cor- 
mick, by any deed by him executed, and attested 
by two or more witnesses, or by • his last will, to 
charge the said lands in the said trust term, and all 
and every other part of his said real estate, with 
any sum of money for the preferment and main- 
tenance of his daughters and younger sons by the 
said Mary as should not be preferred in his own life- 
time, with any sum not exceeding in the whole the 
sum of 5,900/. sterling ; to be paid and distributed 
to and amongst such daughter and daughters, and 
younger son and sons, in such reasonable shares 
and proportions as the said Michael Cormick should 
by such deed, will, or other writing in the nature 
of a will, direct and appoint ; and for want of such 
appointment to be distributed to and amongst them 
in equal shares and proportions. And the trust of 
the sud term so limited unto the said Roger Palmer 
and Walter Blake, was by the said settlement de- 
clared to be, that said trustees, their executors, ad- 
ministrators, and assigns, should and might, during 
the life of the said Michael Cormick, receive the 
rents, issues, and profits of the said iands in said 
term mentioned, and pay the same into the hands 
of the said Xaverius Blake, who was to pay Mary 
Cormick, alias Blake, the sum of 180/. sterlings 
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Feb. 6, payable half yearly, by virtue of a deed or instrn- 
Jime5, 1818. metkt to that purpose, perfected by the said Michael 
'^— *v— ^ Cormick ; the remainder of such rents, issues, and 
volvhteerT profit to be by the said Xaverius Blake laid out to 
the best advantage (without any risk to his own 
fortune), that he could thereby raise a fund of 4,400/. 
sterling, to be laid out in the purchase of lands, which 
should, immediately after such purchase, be settled, 
secured, and limited to the same uses, subject to the 
same powers, charges, provisoes, conditions, and 
agreements as already mentioned ; and after raising 
the said 4,46o/. then, and from thenceforward, in 
trust to permit and suffer the said Michael Cormick 
and his assigns, during his natural life, to receive 
the rents, issues, and profits thereof, still subject to 
the several other contingent charges and incum- 
brancer therein already mentioned ; and from and 
after the death of the said Michael Cormick, in 
trust that the said Roger Palmer and Walter Blake, 
their executors, administrators, and assigns, should 
and might, by leasing, mortgaging, and absolute 
sale of the said term, with the consent of the said 
Xaverius Blake (if then alive), raise the portions 
and maintenances already mentioned, to and for the 
daughters and younger sons of the said Michael 
Cormick, in such manner, shares, and proportions 
as they should then respectively appear to be en- 
titled to : pro ut the said deed, which was regis- 
tered on the 4th day of May, 1750, under a me- 
morial signed and sealed by the said Xaverius 
Blake. 
Racovery, " That afterwards, that is to say, in Michaelmas 

1757 

Term, in the thirtieth year of the reign of King 



1 
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G^oi^e the Second, and in the year 1757, a com- Feb. 6, 
mon recovery was suflbred of part of the said vaoiX-^^^^ xkv^. 
gaged and other lands; pro ut said recovery, wherein ^— ^v 
Edward Colpoys demanded against Roger Palmer J^^J^^*;^ 
the said lands comprised in the said articles, whiqh 
said Roger Palmer called to warranty smd Michael 
Cormick, who voQched over the common vouchee ; 
but no deed appears making a tenant to the precipe 
for the said recovery. • 

''That the said Michael Cormick afterwards, that Mortgage, 

1777 

is to say, by deeds of lease and release hearing date 
respectively on the 15th and i6th of August, 1777| 
after reciting that the said Richard Plaistow did as 
erf Trinity Term, l77o, obtain two separate judg- 
ments in the Court of King's Bench against said 
Michael Cormick, each for the sum of 3844i. debt» 
besides costs ; and that there was then due to said 
lUchard on the said recited judgments for principal^ 
interest, and costs, the sum 4354/. 7^. over and 
above all just and fair allowances ; and after further 
reciting that the said Michael Cormick then stood 
further indebted unto the said Richard in the sum 
of 865/. 17^. ^d. sterling, said sum^ making in the 
whole the principal sum of 5220/. 6^. M. ; and that 
s^d Michael Cormick was willing and desirous to 
give the best security in his power unto the said 
Richard for the due payment of said 5220/. 6^. 4^., 
and for that purpose had proposed to grant his real 
and freehold estates in said county of Mayo in 
mortgage to the said Richard, for the better securing 

* By the Irisli Act of 21 Geo. 2. c. 11. $ 8. a recovery i» 
good after twenty years, if the persons joining Iiad a sufficient 
fstate, though the deed making a tenant to the writ be ]o0t. 
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icb. 6, unto sdd Richard the repayment of said sum, the 
Jane 5, 1818. sBid deed of release witnessed that the said Michael 
^— V-— ' Cormick did, for the reasons and considerations 
volunteebT foresaid, and in consideration that said Richard 
had executed warrants of attorney to said Michael 
Cormick to acknowledge satisfaction oh the records 
of said two judgments ; and also in consideration 
of jfive shillings to the said Michael in hand paid by 
said Richard, the receipt whereof was thereby ac- 
knowledged, did grant, bargain, sell, release, and 
<^onfirm, unto said Richard Plaistow, pro ut the 
deed, to hold with the appurtenances unto said 
Richard Plaistow, hb heirs and assigns for ever ; 
subject to the provisoe or condition of redemption 
therein mentioned ; that is to say, if said Michael, 
his heirs, executors, or administrators, on the 1st 
of May, 1 778, should well and truly pay or cause 
to be paid to said Richard Plaistow, his executors, 
administrators, or assigns, said 52201: 6s. 44.^ and 
should in the mean time, and until payment of said 
sum, well and truly pay, or cause to be paid to 
said Richard Plaistow, his heirs, executors, admi- 
nistrators, or assigns* interest for said 62S0/. 6^. 4^., 
at five per cent, per annum, from the date of said 
indenture, half yearly, then and from thenceforth 
it should and might be lawful to and for the said 
Michael Cormick, his heirs or assigns, into the said 
premises, or into any part or parcel thereof, in the 
name of the whole to re-enter, and the same to 
have again, repossess, and enjoy as in his or their 
former estate ; and also that then and from thence- 
forth one bond or obligation, with warrant of attor- 
ney for confessing judgment thereon, bearing equal 
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date with said indenture, perfected by said Michael Feb. 6, 
Cormick to said Richard Plaistow of the penalty of june^s, isis. 
10440/. 12*. 8rf., conditioned for the payment pf "^ — >^— ^ 
the said principal sum of 5220/. 6*. 4^/., and the ^^l ^2x8^7 
interest thereof on said 1st May, 1778, should be 
delivered up to be cancelled (casualties excepted) ; 
or if judgment nhould in the mean time be obtained 
on isaid bond pursuant to said warrant of attorney, 
then said Richard Plaistow, his heirs> executors, 
administrators^ or assigns, should, at the request, 
costs, and charges, of the said Michael Cormick, 
his heirs, executors, administrators, or assigns, exe- 
cute a warrant of attorney to acknowledge satisfac- 
tion on the record of such judgment ; which bond 
and warrant were intended as collateral security for 
payment of the said sum of 5220/. 6*. ^d. sterling, 
intended to be thereby secured, and not as a secu- 
rity for any other or different sum. 

'' And that at and before the time of the exe- Notice. 
cution of the last-mentioned deed, the siud Richard 
Plaistow had actual notice of the said marriage 
articles of 1743, and of the said settlement of 1748; 
pro ut the letters. 

*' That in the month of August, 1779, the said 
Michael died without issue male ; and the said 
Francis Cormick died in the life-time of the said 
Michael without issue ; and the said Thomas Cor- 
mick a]so died in the life-time of the said Michael, 
but left issue one son, Charles Cormick, who en- 
tered into all the said lands ; and the said Charles 
Cormick having died, leaving Michael Cormick his 
eldest son and heir at law, the said Michael Cor- 
mick, who is in possession of the said lands, claims 
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Feb. a, to be entitled to the said lands under the limitations 
Jone6« 1018. of the Said will of Richard Cormick, and hi the 
^'— *v-— ^ said deed of settlement of the 8th of October, 1748, 
^^J^^bbbT ^^^ in pursuance of the said articles of 174S, 
some or one of them ; and which settlement was 
registered on the 4th ol May, 1750, upon a me- 
morial signed and sealed by the said Xaverius 
Blake. 
The queition. " And the Only question is, whether, under the 
circumstances aforesdd, the deeds of the 15th and 
iGth of August, 1777, are a good and valid security 
for the principal money and interest secured thereby, 
as against the persons claiming under the limitations 
contained in the said deed of th^ 8th of October, 
1748, and in and by the said will of the said 
Richard Cormick.'* 
Juo»io,i8is. '^^ ^^^ ^^^^ ^^ argued befcn^ the Court of 
Certificate of Commou Reas in Ireland, who, on the 10th of 

the Court of 

C.P. June,. 1818, delivered their unanimous opinion in 

the affirmative of the question, and signed the fol- 
lowing certificate : 

^ We have heard this cause argued by counsel, 
^and are of opinion, that under the circumstances of 
this case, the mortgage deeds of the 15th and 16th 
of August, 1777, are a good and valid security for 
the principal money and interest secured thereby, 
as against the persons claiming, under the limita- 
tions contained in the deed of the 8th of October, 
1748, and in the will of Richard Cormick, in the 
case mentioned. Norbury, L. Fox^ E. Mayne, 
fV. Fletcher.'' 
July 9, 1819. The said cause came on to be heard before the 
IStl^'*" Lord Chancellor, on the 9th of July, 18 1«, on the 
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Judge*s certificate ; when hi^ Lordship was pleased Feb. e, 
to decree, that it should be referred to the Master ]^n^''5^\^^i9, 

to take an account of what was due to the Plaintiffs ' J— -^ 

for principal, interest, and costs, on the foot of the ^^^^^^ j;^^;- 
said mortgage, and of the borrowing clause therein 
contained : and also to take an account of the real, 
freehold, and personal estates of Michael Cormick 
in the pleadings mentioned, into whose hands the 
sdme came, and how applied and disposed of; and 
also to take an account of the debts, legacies, and 
funeral expenses of the said Michael Cormick ; in 
which account all just allowances were to be made. 
And it was ordered, that all creditors of the said 
Michael Cormick, who had debts, charges, or in- 
cumbrances affecting his said estate, should be at 
liberty to come in before the master, and prove the 
same. 

The Master by his report, bearing date the 13thjane34,i8i8. 
day of June, 1813, certified, that he found that JJ^*!^**^ 
the said Michael Cormick, deceased, was at the 
time of his death seised, as of fee or freehold, of 
the several lands and hereditaments therein speci- 
fied, situate in the counties of Mayo, Roscommon, 
and Westmeath (which included the mortgaged pre- 
mises), and he certified, that there was due to the 
Plaintiff for principal, interest, and costs, on the 
foot of the mortgage deeds of the 15th and l6th 
days of August, 1777, in the pleadings mentioned, 
the sum of 14,481/. 4^. 5d., and he stated that no 
proof of any other debt had been laid before him. 

It does not appear that any account was taken 
of the sums advanced after the date of the mort- 
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Fab. 6, gage, no part of such sums being included in the 

Xr5:;Si8. sum reported due. 
V * Thb report was duly confirmed by an order bear- 

^uhtLT ing date the 14th day of July, 1813. 

July SI, 1813. On the 81st day of July, 1818, the cause came 

^J^ ^" ^ on to be heard before Lord Manners, on the report 
and merits; when his Lordship ordered that the 
register should compute interest as usual : the gross 
sum, with interest from the confirmation of the 
report, to be paid in three months, or a foreclosure 
and sale to take place; the sale in the first instance 
to be of the mortgaged premises ; and if the pro- 
duce thereof should be insufficient, then a sale to 
be had of a competent part of^ the residue of the 
lands in the report mentioned, and that the Plain- 
tif& and Defendants should have their costs out of 
the funds to arise by such sales. 

From this decree Michael Cormick, the son of 
Charles, appealed: — the executors of Plaistow, he 
having died in the course of the proceedings, being 
the Respondents. 

Feb. 6 1818. -*^^" f^^^hcrell and Mr. Shadwell (for Appellant). 
The substantive question is whether the limitations 
to .the brothers under the settlement of 1748 were 
voluntary, and, consequently, fraudulent and void 
as against the mortgagee by the statutes 13 Eliz. 
cap. 5. and 27 Eliz. cap. 4. — ^the provisions of which 
were subsequently enacted for Ireland by 10 Car. 1. 
sess. 2. cap. 3. so that the law is perfectly the same 
in both countries. It has been doubted whether the 
mortgagee gave a proper consideration for the mort- 
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gage, but no great reliance is placed upon that F«*>- fi> i^^^. 
point. The question is very important, but it would ^oj^tgaok.-- 
be a waste of time to travel through all the learning volumteer. 
of what is called the range of the marriage consider- 
ation, a subject as to which there is no very precise 
general result even at this moment. The old cases 
say that collaterals are within the range. But I 
will suppose the law to be this : a person, having 
an estate in fee, on his marriage, makes a settle- 
ment, with limitations to the issue, and, in failure of 
issue, to his brothers ; and afterwards mortgages or 
sells the estate. I assume that there tHe marriage 
consideration will not embrace the limitation to the 
brothers. But if that be so, where the settlor has^ 
an estate in fee, it does not fpUow that it is so, 
where the settlor has not an estate in fee. In all 
those cases where a limitation to brothers was held to 
be voluntary as against a subsequent purchaser, for 
Val. con. the settlor had an estate in fee ; and the 
absolute disposal of the whole property. The in- 
terest of the brother in that case is the mere volun- 
tary gift of the settlor. But in this case the settlor 
had but an estate tail, which, if he did not marry or 
suffer a recovery, would go to his brothers Franciis 
and Thomas under the limitations in the will of 
Richard Cormick : and it is contrary to the fact to 
say that Michael gives this interest to his brother, 
for the brother takes not by the gift of the settlor 
but by the will of the donor. The whole history 
of the cases does not present a single case where, 
when tenant in tail, pn his marriage, introduces 
merely repetitions of a former settlement declara- 
tory of the antecedent provisions — not a single in- 
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Feb. 6, 1818. stance where, upon such a stateof facts, the ^ has 
MOETo^oTll^^^ *^®*^ voluntary under the statutes of Eliz. 
voLVNTEBB. How Can it be said that the settlor gives it when he 
allows it to go on as before ? No ingenuity can raise 
a colourable argument that it was voluntary within 
the spirit of the acts ; and one cannot help dunking 
that this was viewed below as if the settlor had the 
fee. The statutes never contemplated that there ^ 
was fraud in not suffering a recovery,-— in not ac^ 
quiring the fee when you might acquire it. And 
yet that is what they must contend. From the 
y Kaa. 59. earliest case oxi the subject to Doe v. Manning, there 
is no such thing. The language of the statutes ap* 
plies only to cases where the settlor has the fee. 
But here he had only an estate tail, and the settle* 
xnent is only affirmative of the intention that the 
estates given by the will of Richard .Cormick should 
continue. The gift was not ejp mero ntotu, as if the 
settlor had the fee ; and in justice to the landed pro- 
prietors of the country it cannot be held that every 
tenant in tail commits a fraud unless he suffers a 
common recovery. It is remarkable here that Blake 
has waived taking estates tail to tl)e issue female of 
the marriage. He probably sud to the settlor—'' I 
** waive that claim, provided you allow the old limi<- 
** tations to continue.** Suppose the settlor had the 
fee, if the (ather-in-law waives the giving estates to 
the issue female upon condition that the settlor suf* 
fers the property to go to his collateral male rela* 
tions, — that is not a voluntary gift under the statutes. 
It may be very common to waive the claim to give 
estates to the' females in order that the property 
may go to the collateral male relations of the son* 
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ia4aw; and where the father4n-law waives the Feb. a, isis- 
claim with that view, no case can be shown ^ere ^oaxoloE-- 
the limitation under such circumstances has been voLuvriXB. 
considered as voluntary. It b a case of bai^ain or 
contract, and not that of a voluntary gift : acud with 
reference to this pouit the reasoning of Wilmot in 
Roev. Hamilton, 2 Wils. 366. deserves your Lord* 
ships* attention^ The consideration to Cormick is 
a waiver by the father-in-law of settling the estate 
on his daughter*s issue female, provided Cormick 
would allow the former settlement to remain unre- 
voked as to the brothers. The case of Roe v. Ha* 
fniUonthen coincides with this; and a recital indirect 
terms is not necessary, but the intention may be 
inferred from the whole scope of the instrument. 
This is the first case where it has been held that a 
person who has the power ts acquire the fee is in 
the same situation as if he actually had the fee ; 
and that if, instead of suffering a recovery, he leaves 
the property to go to his collateral relations, he 
commits a fraud. Another view of the case is, that 
it is a case of contract ; which distinguishes this 
from a voluntary gift, though it should not be coo* 
sidered as within the range of the marriage consi- 
deration. All the cases dted on the other side 
below moved on the cantilena of the marriage con- 
sideration. But even if the decree could be sus^ 
tained, it cannot be supported in as &r as it lets in 
the other creditors and legatees. The Court seems 
to have considered itself bound by the opinion of 
the Court of C. P. But a case may be recollected 
in which one of your Lordships, after sending it for 
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Feb. 6, 1818. the opinion of the Court of K. B., decided against 
^"""'^^'"^ that opinion. In Doe v. Manning and other cases, 

MORTGAGE. « . i 

VOLUNTEER, uothing cIsc appeared but the mere purposes at the 
i^etdement: and a voluntary gift is then void as 
against a purchaser for valuable consideration. But 
here Blake articles that Cormick should not him- 
self take the fee, but suffer the estate to go to his 
brothers, with such remainders over asM. Cormick 
should by deed or will ^appoint : and there was no 
case to show that a subsequent recovery could ope- 
rate so as to enable him to give to some, and not to 
others. How then can that be assimilated to a fee .^ 
The cases cited by them do not apply to the present 
case. The limitations here were not good even to 
the children, unless they were good to the collaterals. 
There is no case in terms like this case. The settlor 
was not seized in fee simple, and that affords a 
reasonable ground of distinction. But there is a 
legal difficulty asi to the effect of the subsequent re- , 
oovery. The recovery must have its effect at the time 
it is suffered, and it must be good as to the whole, 
or it is nothing. It cannot have a limited effect : and 
unless it is good as to the brothers of Michael, it is 
good for nothing at all. Where is the case where a 
recovery has been held to have only a partial opera- 
tion ? Yet that must be the way in which it has 
been construed. {LordEldon (C.) Why might not 
the effect of the recovery be to make the estates good 
to the coUateralsalso until displaced ?) — Yes ; but then 
thesettlormusthavehadthefee at the timeof makii^ 
the settlement : but here he had not ; and tha( is 
the real difficulty : and this is a case where it is 
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held that a settler^ not seized in fee sunple, nughtFeb.6,i8i8. 
partially disappoint the fonner settlement. ^"^"^^'^*!!l 

As to the other polht the bill is filed by the volunteer. 
mortgagor simply on his own case, and not on 
behalf of himself and the other creditors ; and there 
wias nothing to warrant the decree as to the other 
creditors and legatees. 

Sir S. Romilljf and Mr. Hart (for the Re- 
spondents). The Court of Chancery was not bound 
by the opinion of the Court of Common Pleas. 
But it cannot be conceded that the opinion 
was of no weight, and that the Judges over- 
looked the only question in the cause. Cases 
are as fully and ingeniously argued in Ireland as 
they are here; and the Courts below were of 
opinion that in this case there was no solid dis- 
tinction between the case of a settlor seized in fee 
and one who might by a recovery acquire the fee- 
when he thought proper. And it is now completely 
settled by the case of Johnston v, L , lately de- 
cided, that when, in a marriage settlement, there 
are further limitations to collaterals, the ulterior 
limitations are voluntary, and are defeated by a 
subsequent sale or mortgage for val. con. The only 
question here is, whether the circumstance that the 
settlor was tenant in tail, and not seized in fee, 
affords any solid or substantial ground of distinc- 
tion. He had the absolute dominion over the es- 
tate ; and the collateral relations are as much vo- 
lunteers as if the settlor had the fee. It was im- 
possible that this could be considered a solid dis* 
tinction. There would indeed be a distinction if 

VOL. VI. o 
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Fell. 6> 1818. Mr. W. could persuade your Lordships that those 
""""^^^ ' limitations to the brothers were only the old uses 
voLOKTksB. under the will of Richard Cormick ; for then this 
,t(^idd not be the bounty of the brother. But 
how is it possible to make that out ? They took 
estates tail under the will. Bat under this settle- 
ment they took estates for life only; their sons 
taking estates tail. Then they say that this is a 
case of contract ; and if that be so» it must be ad- 
mitted that the settlement is not voluntary. But 
what motive could Blake have for so strange a con- 
tract ? There is no pretence for that argument. As 
to the point respecting the other creditcMrs and 
legatees, the reason of the decree is there perhaps 
not very intelligible, and it may be proper to alter 
it. {Lord Eldon^ (C.) I doubt whether it was ne- 
cessary that the settlor should have the fee. But 
suppose a recovery had been suffered and made to 
enure to confirm the uses under the old will, I doubt 
whether you could get rid of that. They must 
contend that these were th^ same uses as in the will, 
and that if there were occasion to bring a formedon^ 
they could do so under the will:) (Mr. W. I 
admit that the old uses are gone, but the statutes 
apply not to the form, but to the substance. A 
formedon could not be brought certainly. But the 
uses are not void under the statutes.) The dominion 
which the settlor had over the estate was commen- 
surate with a fee. The articles must have con(em<- 
plated an estate in fee, and no intention can be 
inferred to leave unaffected the old estates tail, as 
the fee could be got only by dertroyn^ tiwm en- 
tirely. This was deaiiy a gift by their brother ; but 
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they are displaced only in favour of a purchaser for Fcb.6, isia. 
val. con, ; and the gift stands as to whatever part of J^^[^!^^[^7tl 
it remains after the claim of the purchaser shall be volunteer. 
satisfied. 

Mr. Wetherell (in reply). Their doctrine is, 
nolens volens you shall have a fee. But the law 
did not always compel persons to perform their 
moral duty. There wete analogous cases in the Hoimaa ¥. 
bankruptcy law; and, in cases of powers, the dis-499! ' ^ 
tinction between power and property was established. 
This case goes further than Doe v. Manning. These 
were technically in law new gifts, but morally and 
substantially they were not new gifts, io as to bring 
them within the statutes of Elizabeth. 

Lord Eldon, (C.) This question, is perfectly new. March i«. 
It is a question also of English law; and that 
questioh is, whether a limitation made by a -tenant 
in tail, in his marriage settlement, to his brothers, 
is a voluntary limitation within the meaning of the 
decisions which apply to a tenant in fee, who, 
although he has so voluntarily settled the property, 
may, notwithstanding, dispose of it to a purchaser 
for val. con. : and the claim of the purchaser is 
good against the volunteer. There is no case where 
it has been determined that the same rule applies in 
the case of such a limitation by a tenant in tail as 
in that of a voluntary limitaiion by one'who has the 
fee. The consequences of the decision may pos- 
sibly very deeply affect property which may have 
passed under a great fnany femily settlements. I 
have however formed an opinion upon the case, and 

G 2 
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March i«, with some confidence that the opinion is right. 

. '^ . v But it can do no good to decide the case before the 

MORTGAGE.— recess ; and afterwards it will be to be considered 

whether, considering the property at stake and the 

importance of the point, the case ought not to be 

argued before the Judges. 

Judgment. jr^rrf EldoH, (C.) (after stating the case). The 

Junes, 1818. 1 .u -.• • u r r 

decree was not, as the practice is here, for a fore- 
closure only, but for a sale also, as the practice is in 
Ireland — " the sale, in the first instance to be of the 
" mortgaged premises : and if the produce thereof 
^' should be insufficient, then a sale to be had of a 
" competent part of the residue of the lands in the 
" report mentioned.** 

When this case came to be heard the argument 
was confined to so much of the case as depended 
upon these two questions : ist, whether under the 
settlement of the 7th and 8th of October, 1748, 
certain persons to whom estates were given by that 
settlement were volunteers : 2d, whether the mort- 
gage was a good and valid security, on the principle 
that the mortgagee for valuable consideration, even 
with notice, had a better claim than mere vo- 
lunteers. 

I could not at first understand, and I do not yet 
very well understand, why an account is directed in 
the same cause, of debts, legacies, and funeral ex- 
penses. In the one case it is stated that all cre- 
ditors may come in and prove ; in the other case, 
that all creditors and legatees may come in before 
the Master in the usual way. This is of some con- 
sequence : for it may be a very different question as 
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between the volunteers and this particular mqrt- June 5, isis. 
KSLRee and creditor, and as between the volunteers v^— ^ 
and subsequent creditors and legatees. This isthevoLUNTE^. 
case of a mortgagee and creditor, claiming specifi- 
cally against the mortgaged estate. If the estate is # 
not sufficient to pay the whole of the debt, he, by 
his specialty, is entitled to resort to the other real 
estates chargeable as assets, and to the personal 
estate as. assets. So that the decree is rightly applied 
to his case as a mortgagee and specialty creditor. 
But if the estate should be more than sufficient to 
pay his debt;, a question may arise with the other 
creditors who do not claim specifically against the 
estate ; and the question as between the volunteers 
and them, and between the volunteers and legatees, 
may be very different. 

The principal question is whether the Appellant' 
is to be considered as a volunteer; and whether he, 
can support his claim as against a mortgagee for 
valuable consideration, even with notice. And on 
the best consideration which I have been able to 
^ve to this case, ii appears to me that the brothers 
of Michael Cormick, who were tenants in tail in 
remainder under the old settlement, by the effect 
of the new settlement, recoveries, and other trans-* 
actions, became purchasers of a quite new and dif-^ 
ferent estate ; and instead of tenants in tail in re-* 
mainder, became tenants for life, with remainder 
to their first and other sons in tail male ; the life 
estate being the gift of the settlor, and also the 
estates of the sons, who had no estate before and 
took ori^naliy, I cannot find that, according to 
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June 5, 1818. the authorities, those who took these new estate^, 
' ^' can be held to be purchasers for cpnsideration, or 

MORTGAGE. ^* .,.11 1 

VOLUNTEER. Can bc regarded in asy other light than as voiun- 

limitations tecrs. 

to collaterals „«••.•. i t . 

in a marriage Then the doctnnc whether new estates could be 

made^rte- &^^^ *^ '^^"^ ^ voluntecrs by one who was himself 

nant in tail, only tenant in tail was considered* and the point 

ax^D8t?8ub- very ingeniously argued. There could be no doubt 

Sr forTai.^*^*^ if he had previously suffered a recovery, or if 

COD. in the the estates had been given to him in fee, the bro* 

uTAbeTe"!'^ thers and their sons would be volunteers ; and they 

ie'^foT* ^^ ^^y* ^^ *^® other side, that there is no substantial 

distinction in this respect between tenant in fee and 

tenant in tail : and so the Court below determined, 

in concurrence with the unanimous qpinion of the 

Judges of the Court of Common Pleas. I cannot 

adyise your Lordships to reverse that decision ; and 

. then the question returns to the decree with re-^ 

ference to the other creditors and legatees. 

There can be no doubt as to the point considered 
&s a question between the volunteer and the exe* 
cutors of Plaistow, a mortgagee and creditor. If 
the mortgaged estate should not be suffici^it to 
make good the debt, he has his remedy against the 
general assets not included in the settlement. But 
if the estate should pay more, then a question may 
arise, what is to be done as to the resiidue between 
the volunteer and the other creditors ; and what is 
to be done with reference to the legatees. I be- 
lieve the real meaning of the decree is to decide the 
question only as between the volunteer and the 
mortgagee, claiming against this specific estate, con- 
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firming the other creditors to the general assets.Juna^^, isie. 

And then there may still be a difficulty with respect ^"^^v^-^ 

^ ^ ^ MOBTOAOE.F— 

to the legatees. voLunTEBa. 

What I propose to your Lordships then is to 
affirm this decree, with a declaration that, the af- 
firmance b without prejudice to any question with 
other creditors besides the Respondents who repre- 
sent the mortgagee, or between the Appellant and 
the legatees. This declaration can do no harm ; 
and if the real meaning of the decree should be thai; 
to which in construction it is liable, it may be im- 
portant to declare that our affirmance is without 
prqudice. 

Decree affirmed, with declaration as above. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

Gordon — Appellant. 

Marjoribanks and others — Respondents. 

Thb erection of a kitchen, billiard room, and a covered Feb. 9, le, 
passage on the bock area of a house in St. Andrew's IBIB. 
Square, Edinburgh, opposed on the ground that it would ^*— -v^-^ 
be contrary to the original plan of the new town, and a ^^^v. — 
nuisancp. The feu clwrter contained several restrictions, c"arte».— 
but none as to building on the back area. Held by the^^^^*^^' 
Court of Session that the buildings might legally be 
erected, on the ground, as it was understood, that the 
erection would be no material deviation from the origi* 
nal plan. The judgment affirmed in Dom. Proc. 
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The Lord CbanceUor being of opinifMi that the mere ex- 
hibition of a plan was not a contract or engagement^ 
that all that was there represented would or must be 
done or adhered to, unless specially referred to as stated 
in his judgment, po5/. — ( Vii. ante Gibson v. Feoffeesof 
Heriaes Hospital. Vol. 2. Wl.) 



fa8"ue.^*°" *^ X HE question in this case was whether the pro- 
prietors of a house in St Andrew's square, Edin- 
burgh, were entitled to erect a kitchen and other 
offices according to a plan in process on the back 
atea of their house. The building was opposed on 
the allegations that it was contrary to the original 
and. general plan of the new town of Edinburgh, 
and that it would be a nuisance to the neighbour- 
hood ; both which allegations were denied, and it 
was also contended that the mere exhibition of the 
plan was no restriction, the feu charter containing 
no such restriction nor any reference to the plan as 
a restriction in this particular. 

Plan 1767. The magistrates of Edinburgh, before feuing out 
the ground on which the new town is built, pro- 
cured a plan delineating the intended streets and 
squares, and marking out, by letters, the different 
areas to be feud. The front row, or lines for the 
fronts of the houses, were delineated on the plan ; 
and the back areas are marked as pieces of vacant 
ground, shaded green ; the ground being then in 
grass or tillage. The plan was engraved and pub- 
lished. 

House feucd T^g ^rca marked letter N. in the plan, on the 

to Lord An- *^ ; 

kerviiie, 1784; south side of St. Andrew's square, was, in 17.8^, 
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feued by the magistrates to Da^d Ross, Esquire, FoU 9, la, 

afterwards LcMrd AnkerviUe, and purchased from his 

trustees, in 1809» by a club of gendemen called the plan.-— 

New Club ; and the rights taken in the names of ^^^^^^7 

the Respondents as their trustees. The charter purchased by 

granted to Mr. Ross proceeding 6n the narrative ofQ|„^J^ 

his having paid the sum of 2S0/. '• as the rated Fen charter. 

** purchase money of 424- feet of ground of area, 

** letter N. lying on the south side of St. An- 

•* drew's square,** dispones to him, ** his heirs and 

" assigns whomsoever, heritably and irredeemably, 

** all and whok the said 484^ feet in fttmt of area, 

*' letter N., lying on the south side of St. Andrew*s 

** square,'' Sue. The charter, like the charters of 

the other feuars in the square, besides conveying 

to each of the feuars his house, cellarage, and 

back area, granted as common property, " the 

*' whole space of ground within the line of the 

'^ street-ways of the square, as now levelled and 

'* enclosed by a parapet-wall and ir(m rail, and that 

<< as a common property with the several feuars 

*' around the square. But under the condition 

" that the aforesud space be used allenarly for the 

'* pleasure, health, or other accommodation of the 

" feuars or their families, but no way to be converted 

'' mto a common thoroughfare, or used to any other 

*' different purpose whatever.'' With respect to the 

other parts of the subjects disponed, viz. the 

dwelling-houses, cellarage, and back ground of 

the areas, there is no restriction in the charters, ex-Restrictiuns. 

cept upon the right ^' to subfeu, sell or dispose of 

" all or any part of the piece of ground before dis- 

'* poned, or house or others built thereon^ to be 
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Feb. 9, ifi, " held of 'them or their heirs, or of any other iar 

1818. 

^ \ , _j " teijected superior, but allenarly to be held of and 
PLAN.— ** under us and our aaid suceessors in office, as su* 
covT^awT " priors, in all time coming/' In every other re- 
spect the chartera respectively declare, that, with 
regard to the space feued, it should be lawful for the 
proprietor ** to exerce any other act of ownership 
" which may not be inconsistent with the manner 
'' ot holding hereby prescribed f but under this de- 
claration, *' that if the said David Ross, Esquire, or 
'' his foresaid, shall convert the subjects built upon 
'' the piece of ground hereby feued into breweries, 
'^ or do any other act or deed to infer « claim of 
'^ thirlage, they are to free and relieve us, and our 
** successors in office, the piece of ground hereby 
" feued, and feu-duty payable for the same, of and 
*' from the payment of all multures which can be 
^ claimed fUrth there<tf, as payable to any mill to 
** which the same may have been restricted.*" 

Mr. Ross built in the front of his area a house 
with a serie^ of closets behind it, reaching to the 
second story of the house, and about m feet above 
the highest part of the wall which divides his area 
from the adjacent property. He also, in his back 
^ area, built a coach-house and stables, above which 
there were two apartments, intended for servants, 
and a hay-loft. One of these apartments, in the 
end of the coach-house next the Appellant*s pro- 
perty, had a chimney. But neither the Appellant*s 
uncle, the late Baron Gordon, nor the Appellant's 
father, ever complained of the smoke from this 
chimney. 

In like manner, the other pn^etors on the 
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south side of the square buQt on each of their lots Feb. t, te, 
large houses, together with stables, coaoh-houses, 
and such other buildings on their back areas as they plan.— 
vespectively fottad requisite. coNTl^CTr. 

The house having been purchased by the club. Alterations 
in order to render it suitable for the pur(K)ses forp^p^r^ty by 
which it had been purchased, various repairs and ^^l^jf^oo" 
&w ajteratibns were necessary. In particular as it 
bad been built at a period when waternclosets were 
not in use in Edinburgh, it was necessary to erect 
these conveniences on the area immediatdy behind 
the house. The Respondents, accordingly, pro* 
ceeded to make these erections behind the house ; 
and they oidered the surfisLce of their back area to 
be lowered, so that the roo6 of their new erections 
might not be higher than the wall betwixt their 
ground and the ground belonging to the Appellant s 
father, the late Mr. Gordon. But a bill of suspen* Dispute be- 
sion and interdict was presented by Mr. Gordon. JJ[Ses b* 
The Otdinafy on the bills ordered the bill to be i«>9. 
answered, and in the mean time granted the inter- 
dict. The Re^xmdents petitioned the Court against 
the interlocutor^ maintaining their right of building 
on the back area, but stated, that they had then no 
intention of erecting any thing more than a stair- 
case and closets of the height at the mutual wall. 
The bill and interdi^L were refused in so ftur as te- 
gtfded these buildings; but the bill was passed 
fuaad ultra in order to allow the suspender an op- 
portunity of trying the right to erect on the back 
area buildings higher than the eommon wall ; and 
the Respondents were therefore interdicted for a 
short time from buihiihg higher than the wall. 



CHARTER.-^ 
CONTRACT. 
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Feb. 9, 16, But the time was suffered to expire without further 

, proceeding* 
PLAN.^ In 1813» the club resolved to turn the stable and 

coach-house into a kitchen^ billiard room, and 
_ .. , warm baths, which were to communicate with the 

1813. Build- . , ' , . -.u u 

ings on the mam-house by a covered passage running through 
back area, jjj^ middle of the back area. A plan of the new 
erections was produced in process, the ridge ot the 
buildings (now finished according to that plan) 
not being m(H'e than six. feet higher than the lowest 
part of the mutual wall. The Respondents pre- 
sented a petition to the Dean of Guild craving leave 
to erect the new buildings, which petition was 
served on Dr. Gregory and Mr. Gordon, the pro- 
prietors of the adjoining houses. Dr. Gregory made 
no objection. Mr. Gordon objected, on the grounds 
before mentioned, that the buildings would be con- 
trary to the original plan of the town, and a 
nuisance. 
Nov. 18, r^Q Dean of Guild pronounced the following 

Sentence of interlocutory order : " The Dean of Guild having 
Guild!*" ^ " considered the petition for the managers of the 
" New Club, with the answers thereto for Charles 
" Gordon, Esq. replies, duplies, triplies, titles, and 
'* whole process, and also visited the premises, 
'* repels the objection, that the use to which the 
*' proposed buildings are to be put is of the nature 
'' of a nuisance. Finds, that when the ground on 
** which the new town is built was filed, a regular 
'' plan was laid down, in which the health and 
'' comfort of the inhabitants appear to have been 
" consulted by disposing of the back ground Into 
** areas for promotion of a free circulation of air, 
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** and adding beauty to the appearance^ as well as Feb. 9, 10, 
'' of affording convenience to the inhabitants, and . ' ^ j 



from which plan no deviation ought to have beenpLAv.— 

PHi^RTBJI 
CONTRACT. 



permitted. Finds, that in cases where anyj'"^*^**' 



^^ material deviation from the general plan has taken 
'* place, the same has either arisen from the consent 
'' of tsonterminous heritors, or from not being op- 
** posed by the public or those having interest 
*' therein in proper time. Finds, however, that 
'* no material deviation or inconvenience will arise 
'' from the proposed change on the buildings be* 
^' longing to the pursuers, therefore grants warrant 
'* to them to make, the alterations and additions 
'' craved, conform to the plan marked as relative 
** hereto, under the special exception and condition 
'' that the height of the passage to the proposed 
'* kitchen, billiard-room, and baths, does not ex- 
" ceed that of the garden or division-wall, and de- 
" cems.- 

The now respondents presented a bill of advoca- 
tion to the court of session, complaining of this 
sentence of the Dean of Guild, in so far ^ it pre- 
vented them from raising the building, which was 
to fprm the passage from the house through the 
garden to the proposed kitchen, to the height they 
intended, and restraining them to the height of the 
common division-wall between theirs and Mr. 
Gordon's property. 

And Mr. Gordon thereupon presented this bill 
complsdning of the sentence so far as it repelled the 
objection to the proposed buildings as a nuisance, 
and granted warrant to the Respondents to make 
the alterations and additions craved by their petition. 
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Feb. 9,16, conform to the plan exhibited by them, though 
Feb.*5,i8u. ^Ch the condition annexed as to the height of the 
passage. 

These mutual bills of advocation being passed, 
the cause was argued before the Lord Alloway, Or- 
dinary, who conjoined the processes,, and made 
avizandum to the Lords of the First Division, ap- 
pointing the parties to prepare and print memorials 
to be reported to the Court. 
Mareh, 10, The Lords of the First Division pronounced the 
imlriocntor following interlocutor : " Upon the report of the 
Hppededfrom." Lord Alloway, and hamg ad^sed the memorials 
*' for the parties, the Lords advoeate the process, 
** and in the advocaticm at the instance of Mr. John 
^ Marforibahks and others, find that they are en- 
*' titled to erect the passage to the proposed Icitchen, 
" billiard-room, and baths, of the height and 
** dimensions as said passage is delineated in the 
** plan in process, and decern accordingly, and in 
" the advocation at the instance of Charles Gordon, 
*^ find, decern, and declare, in terms of the inter- 
" locutor of the Dean of Guild.- 

From this judgment of the Appellant, who sisted 
himself as a party on his father death, appealed. 

Mr. Brougham (for Appellant). 1st. The ma- 
gistrates had no right, consistently with their own 
charters to others, to give leave to erect these build- 
ings ; and that raises the question, iit^ether the 
ori^nal plan is to be taken into account at all. 
^^th respect to that question, I refer to the case 
of Deas v. Magistrates of Edinburgh, in 17T2, 
when L. Mansfield moved the judgment of this: 



ON APPEALS AND WRITS OF ERROR. 95 

liouse> which was considered below in Gibson v. Feb. 9, 10, 
Feoffees of Heriofs Hospital^ as a decision on the ^_!^^^ 



merits, and as settling the law on the subject: and plak^ 

^ CHART 

' CONTRAOT. 



in a recent case Deuar v. Youngs 1814, this is thej^"^""' 



view that was taken of the case of Deas. The de- Gibson, ante 
cision in Deuar v. Youngs is in our favour ; and is|7?l?®^- 

, . . . . Riddel V. 

a decision on the rery question. Moir, laoi. 

They said they had a right to do every thing not SldSlj" "' 
prevented by their charter. But the charter rdiers i^^- 
to the plan ; and it is clear that by the plan the 
back area was to be kept open. Gibson v. Ftoffett 
of Heriofs Hospital was a distinct case. In that 
case there was no reference whatever in the charter 
to the plan : and the objection was that the magis- 
trates had not fulfilled their part of the contract, 
to which it was contended they bound themselves 
by the exhibition of the plan ; and in deciding 
Deuar v. Youngs the Judges had the case of Gibson 
in their eye. 

Mr. Adam. We obtaine4 a right of servitude 
by our charter, by which we are entitled to prevent . 
the erection of these buildings ; and any other con* 
trary grant is illegal. But we contend also that the 
magistrates did not grant any inconsistent charter. 
There is no writing on the plan, and it is to be 
judged of by the view ; and the plan, which lay for 
inspectbn at the time of entering into the contracts, 
applies to the back area as well as to the front; and 
so it was considered in Deuar v. Youngs and — •^ 
V. Campbelit ^ov. 1815 ; and a copy of L. Mana^ 
fidd's judgment in the case of Deas was before the 
Court. 
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Feb. 9, 16, The magistrates were not at liberty to alter the 
c ' ^ -,_ i plan. They may perhaps say that the plan shows 
PLAN.-^ only the original intention of the magistrates : and 
c^vtHctT ^^^^ *^^y ^^^® ^ ^® governed only by the charter. 
But there is a special reference to the plan in the 
charters : and, if they adopt it for one purpose, 
they must take it for all purposes. They admit 
that they are bound by it as to the front of the 
house, and they must therefore take it as their 
rule in every other particular: and the violation of 
the contract in one point is no reason for violating 
it in any other point. They infer from the clause 
in the charter by which they are allowed *' to 
** subfeu, sell or dispose of all or any part of the 
« piece of ground, house, or others^ built thereon, 
** &c.*' that it was intended that the back area 
should be built upon. But the word othas does 
not bear out that argument ; and it is a forced in- 
ference. They also rely on the clause stipulating 
that **i{ the premises should be converted into 
" breweries, &c., the magistrates should not be 
*' liable to multures, &c." But that gave authority 
neither to build nor to convert into breweries ; but 
only, provided that in case the premises should be 
converted intp breweries, the magistrates should be 
free from certain consequences. { Lord Eldon, C. 
Do you contend that according to the original plan 
this was always to remain a garden. The case set 
up here is only this — ^that they should pot build 
higher than the division wall. But how were they 
permitted to build at all, if by the plan this was 
always to be a garden ?) We carry it farther,*^ that 
they were not permitted to build at all. The 
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colour showed that it was not to be built upon. Feb. 9, 16, 

1818. 

Tru^, stabks, &c. had been built there : and it - \ _j 
was not thought of any consequence to prohibit PLAif.<^ 
them^ as they were only of the height of the waUjcoNTRAcrr 
and did not obstruct the light. But that is no 
reason foi^ not insisting upon the right, when the 
contract is violated in a more injurious manner. 
In Deuar v. Youngs the court seems to have con- 
sidered the plan as the common agreement; and 
yet in that case, there was no reference to the plan ; 

so that our case is stronger. The case of v. 

Campbell, decided in 1815, is also in our favour. 
The buildings are, besides, a nuisance. 

Lord Advocate (for Respondents). The only 
restrictions in direct terms are the conditions under 
which they were to be at liberty to subfeu and con- 
vert the premises into a brewery, and the provi- 
sions with respect to the area of the square. There 
is nothing in the charter to prevent the erecting of 
buildings on the back area. But they say there is ' 
in some particulars a reference to the plan; to 
which we answer in the words of one of your 
Lordships in the case of Gibson, that it would be Gibson ante, 
dangerous when 'men put their contracts in the^ g^^-^^*- 
solemn form of a charter, to consider that as a con- 
dition of the contract, about which there was some 
representation when the contract was entered into, 
but which was not mentioned in the charter. 

But supposing the plan could be taken into ac- 
count, nothing appears on the face of it respecting 
the height of the wall: every case they cite is 
totally subversive of their own argumeut, Deci- 

VOL. VI. H 
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Feb. 9, 16, sions are referred to for the purpose of showing 
V '^_ 7 that no building could be erected, exctpt where it 
PL4N.— is marked out on the plan that a building is to be 
coHTiircT~ erected. But every one of the cases recognise the 
right to build on the back areUj if the building is 
not carried higher than the division wall. The 
plan says that there shall be no building on the 
back area ; but the cases say, *' you may build 
*' there up to the height of the wall.'* In the case 
of Deas there was no decision by this house jon the 
merits. It was merely remitted in order to try 
the question of right : and the Courts have deviated 
from the plan ; for they allow buildings up to a 
certain height, restraining them therefore only as 
to the height, to which the plan has no reference. 
In the cases of Reid v. Neils^^Strachan v. fVard- 
rop9 and Sim v. Anderson, it was held that build- 
ings might be erected on the back areas. 

Sir S. Romilly. They have in their favour only 
the letter N and a green colour. It is clear from 
the charter, and even from the conditions and re- 
strictions \n it, that it was understood that they 
might build on the back area : but their argument 
is that some clauses ought to be struck out, and 
others substituted which are not there, merely on 
account of the green colour on the plan. 

They argue that the parties ought to be governed 
by the plan, and that no buildings at all should be 
erected on the back area : and next they say that 
the buildings are a nuisance, kidependent of the 
plan. With respect to the first point, they rely on 
* the case of Deas, in which an interdict against 
building on the ground In front of Princes-street 
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was reftised below. That was reversed by thisFeb. 9, 16, 

1818 

House in . order to give an opportunity to try the . ' _^^_^j 
question of right. The judgment of this House in plah.-*- 
that case was said below to have established thiSycoKTBACTT" 
that the plan was the common law of the dty of 
Edinburgh, and that the magistrates were bound to 
make good their representations in the plan. By 
the plan, the ground in front of Princes-street was 
to be converted into gardens, terraces^ and pleasure 
grounds. Did they then make good, or were they 
required to make good, that representation ? No 
such thing. The magistrates were restrained from 
building upon it ; and that was all. That decision 
could not make the plan the common law of Edin- 
burgh. Common law was common usage, and it 
certainly had been common to build on these back 
areas. The restrictions,* when intended, were put 
in express words. There was no pretence for the 
allegation that the buildings were a nuisance^ inde- 
pendent of the plan. 

Mr. Brougham (reply). There were obvious 
reasons for expressing the restrictions as to the in- 
terjecting of any superior, and relieving the magis- 
trates from certain claims, without excluding other 
restrictions. They interfered only for their own 
interests. (Lord Eldon, C. Coach-houses and 
stables were generally built on tiiese areas.) That 
was by sufferance. {Lord Eldon, Ci One of the 
Judges (Lord Meadowbank), a great authority, 
speaking of the case of Deas, says, that he held it 
to be the common law of the city of Edinburgh.) , 
He may have aUuded to the custom. True, build- 

HS 
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Feb. 9, 16, ings up to the height of the wall were suffered bjr 
Gordon to be erected without opposition, because 
no serious inconvenience resulted from them. But 
now it was become a matter of serious inconve- 
nience. Upon their argument there was nothing 
to prevent them from erecting buildings on the 
back area as high as the club-house. That, they 
may say, would obstruct the light; but so does any 
building beyopd the height of the wall, pro tanto; 
and we have a right to prevent their building an 
inch above it. All the feus are referable to the 
plan, which is therefore part of the feus. What 
prevents their erecting buildings in the front .^ 
They must refer to the plan. A servitude may be 
inferrled where it is not mentioned in the titles. 
Dduar prevented an appeal by paying the costs, but 
did he suffer the other party to build ? {Lord 
Eldofij C. If the inspection of the plan can raise 
a contract, then all the houses ought to be of an 
equal height ; and all the walls likewise ; and there 
ought to be no buildings at all on these areas.) 
One has a servitude that another's wall should not 
be higher than his x)wn ; but, in order to object 
with effect, he must have an interest : he must 
show that his light is obstructed, and that is a 
question of fact. If he is not injured, he could not 
object to a remote wail being higher. But they 
have not only raised their buildings considerably 
higher than before, but have put three times the 
weight on the party wall ; and we have a right to 
prevent the weight as well as the height. The 
whole principal of the civil law with respect to 
servitudes shows it : and even if they had a right 
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to build to a certain height, it does not follow that Feb. q, i6, 
they had a right to build beyond it. v ' -^ -^ 



PLAN. — 

Lard Eldon^ (C.) This ease, which originated in conteactT 
a dispute between a club, called the New Club, pro- Judgment. 
prietors of a house in St. Andrew*s Square, and the ' ' ^ 
proprietor of an adjoining house, comes here by ap- 
peal from two interlocutors of the First Division of 
the Court of Session. The first and principal interlo- 
cutor is this. " Upon report of the Lord AUoway, 
'' and having advised the memorials for the parties, 
^* the Lords advocate the process : and, in the ad- 
*• vocation at the instance of Mr. John Maijori- 
*' banks and others, jS;?^ that they are entitled to 
erect the passage to their proposed kitehen, bil- 
liard-room, and baths, of the height and dimen- 
sions as the said passage is delineated in the plan 
in process,'' I request your Lordships* attention 
particularly to these words, " and decern accord- 
'* ingly : and in the advocation at the instance of 
*' Charles Gordon,jf?;i(/, decern, and declare in terms 
'* of the interlocutor of the Dean of Guild, find the 
** said Charles Gordon liable in the expenses of 
** process." 

The other interlocutor related merely to the ex- 
penses. 

When I called your Lordships' particular atten- 
tion to the words '^ as the said passage is delineated 
" in the plan in process,*' I did. so for the purpose 
of bringing under your notice the distinction be- 
tween these interlocutors and that of the Dean of 
Guild. That magistrate having considered '* the 
*' petition for the managers of the New Club, with 
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Feb. 16, 1818. w the answers thereto for Charles Gordon, Esquire, 
plIhX " replies, duplies, triplies, titles, and whole process, 
cHAKTER.— " and also visited the premises, repels the objection, 
** that the use to which the proposed buildings are 
'' to be put is of the nature of a nuisance: finds, 
'* that when the ground on which the New Town is 
** built was feued, a regular plan was laid down, in 
** which the health and comfort of the inhabitants 
** appear to have been consulted, by disposing of the 
'' back ground into areas for the promotion df a free 
'' circulation of air, and adding beauty to the ap- 
'* pearance, as well as of affording convenience to 
" the inhabitants, and from which plan no deviation 
^ ought to have been permitted : finds, that in cases 
** where any material deviation from this general 
'' plan has taken place, the same has either arisen 
** from the consent of the conterminous heritors, or 
*^ from not being opposed by the public, or those 
" having interest therein, in proper time : finds, 
" however, that no material deviation or inconveni- 
'' ence will arise from the proposed change on the 
. " building belonging to the pursuers j therefore, 
" grants warrant to them to make the alterations 
'^ and additions craved, conform to the plan marked 
'^ as relative hereto, under this special exception and 
" condition J that the height of the passage to the 
*' proposed kitchen^ billiard-room^ and baths, docs 
" not exceed that of the garden or division-Jwatl, 
" and decerns.^ Now the distinction is in the parti- 
cular language by which they declare the right of 
the members of the club to build. The Court of 
Session declares their right to build their passage 
as delineated in tiie plan in process, that is, in some 
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parte higher than the division wall. The Dean of Feb. I6,i8i8. 
Guild was of opinion that they were not entitled to ^ v^*^ 

'^ ^ PLAN.— . 

build higher than the wall* cvARTEji.^ 

The question arises out of a claim on the part of ^^'^'^*^"' 
the club to build on the area behind their house, 
according to a plan delivered. That was opposed 
on two grounds, as was stated; 1st. That the build- 
ings would be ,a nuisance ; and certainly if the Ap- 
pellant was well founded in that, he had a right to 
abate the nuisance. It appears hardly possible to 
make out the objection on that ground. But the 
principal question is, whether, regard being had to 
the original plan of the town, each heritor could 
maintain the proposition that the conterminous 
heritors had come under an obligation not to build 
on the back areas. The original plan is one deli- ' 
neatingthe streets and squares of the intended town, 
and scites of the houses; the areas of the feus being 
coloured green, and marked with letters ; and, with- 
out entering into the question with respect to the 
magistrates, the question here is, whether as between Question. 
the heritors themselves there is such a reference to 
the plan as that the law can infer the existence of 
contracts between the parties that the ground should 
always be kept in the state in which it was deli- 
neated on that plan. With respect to St. Andrew's 
Square, we are told that the plan represents the 
scite of the house, and that all the rest is to be kept 
free; that is, not covered with buildings. But what 
further information was given by the plan which 
communicated nothing as to the areas, except in so 
far as it represented the ground as in grass, we have 
not learned at our bar. It is stated in the cases 



104 



CASES IN THE HOUSE OF LORDS 



PLAKc — 

CHARTER^ 

CONTRACT. 



Charter. 



Feb. 16, 1818. here, that the plan did not represent even the depth 
of the houses ; and it was also stated that, although 
the areas have been separated by division walls, 
there is nothing in the plan to show that they were 
to be so separated : nothing to show that the walls 
were to be any particular height, or that they were 
all to be of the same height. 

The charter now belonging to the club was 
granted to Mr. Ross, afterwards Lord Ankerville, 
which refers to the lot marked letter iV^in the plan, 
the adjoining lots being in the same manner, I 
presume, marked with the letters M andO : I men- 
tion this charter rather as evidence of the under- 
standing between the magistrates and the feuar, 
than as a thing which is to bind the several heritors 
as between themselves ; for the question here is not 
with the magistrates, but the question is whether 
the transactions as to that plan have been such as 
that it can be legally inferred, that the several 
heritors have contracted with each other in such a 
manner as that each has a servitude over the pro- 
perty of the rest, so as to give him a legal right to 
restrain them from making that use of their property 
which otherwise they would be entitled to make. 

Looking at the charter then first as evidence of 
the understanding between the magistrates and 
feuar, it conveys, besides the house, cellarage, and 
back area, *' the whole space of ground within the 
'* line of the street-ways of the square as now level- 
** led and enclosed by a parapet wall and iron rail, 
'* and that as a common property with the several 
'' feuars around the square. But under the condi- 
'' tion that the aforesaid space be used, allenarly. 
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** for the pleasure, healthy or other accommodation Feb. i6,i8i8. 
^* of the feuars or their families ; but no way to be "^ ^^7~^ 
** converted into a common thoroughfare, or used charter.— 
** to any other different purpose whatever.- So that,^^''"^*^' 
theplan representing the square in front, the charter 
grants that, but under the restriction to be used in 
the manner mentioned. With respect to the other 
parts of the subject disponed, the dwelling house, 
cellarage, and back ground, there is no restriction, 
except on the right *'to subfeu, sell, or dispose of 
** all or any part of the piece of ground, before dis- 
** poned ;'* and then follow words from which the 
Respondents have drawn an inference in their favour, 
** or house or others built thereon." On the one 
side they ask, if it was not intended that there 
should be any building but the front house, what 
was the meaning of the words " or others built 
thereon ?"" And on the other side they answer that 
they may mean appurtenances, and not detached 
buildings. But still the Respondents may say, that 
this is a question to be determined between them 
and the conterminous heritors, and not between 
them and the magistrates. And indeed after having 
said '* all or any part of the piece of ground before 
'' disponed,** the other words might have been left 
out, so that, in Scotch, as well as in English instru- 
ments of this kind, there may be surplusage. 

Then there is another clause of the charter de- 
claring that it shall be lawfril for the proprietor *' to 
'* exerce any other act of ownership which may 
** not be inconsistent with the manner of holding 
'' hereby prescribed,** but under this declaration^ 
'' that if the said D. Ross or his foresaids shall con- 
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Feb. i6> idi8. " vert tlie subjects built upon the piece of ground 
^"^"^^^^^y^ " hereby feued into breweries, or do any other act 
CHARTER.*. ** or deed to infer a claim of thirlage, they are to 
CONTRACT. « g.^g gjjj relieve us and our successors in office, 
'* the piece t>f ground hereby feued, and feu duty 
** payable for the same, of and from the payment 
*' of all multures which can be claimed furth thereof 
** as payable to any mill to which the same may 
" have been restricted.** Here therefore they con- 
temi^ate that the subjects built upon the premises 
might be converted into breweries : and I mention 
this for the sak« of two observations, lst« That, let 
the meaning of this be what it may, the question 
which we have to decide is, not, I repeat it, a 
question with the magistrates, but one between two 
conterittinous heritors; and then, if the original 
plan exhibited is the rule of good faith and obliga- 
tion, it is, after this, the most surprising thing in 
the world, in fact I mean, if when they are feuing 
out these pieces of ground in this case and others, it 
should be supposed, without a word said about it in 
the charter, that there was an understanding that 
these areas were to remain gardens for ever, sepa- 
rated by walls of which^ there was no exhibition on 
the plan either as to their height, or even as to their 
existence at all. 

Let it not be supposed that I disregard the taste 
and the beauty of the city of Edinburgh. Far from 
it; I saw it once when it was less beautiful and ele- 
gant than it is now ; although it was even then a 
very striking and beautiful object. But I say, as I 
said on a former occasion, that whatever may be 
due to the taste and beauty of the city of Edin- 
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burgh, we are not here to support them at the ex- Feb. la, isia. 
pense of the legal rights of the parties, nor to carry ^^ — v-*-*-^ 
our respect and regard for taste and beauty so far as cbaktek.— - 
to establish a contract where there is no such thing, contkact. 

Mr. Ross, as is staled in these papers, built a 
series of closets behind the house six feet above the 
highest part of the division wall, and also a coach* 
house and stables on the back area: and this was 
not found fault with. Then see how you are to 
account for it, if there was to be no building at all 
on the back area, that these coach-houises and 
stables were built there : (and I wish to know also 
what they saw on the plan to constitute an obliga- 
tion to keep one part of the area uncovered, and to 
show that there was no obligation not to build these 
closets on the other part of the area:) and yet this 
was done very generally. Then by what authority 
were these water-closets built on the back area? But 
the necessity for these things was such that I do not 
think that much stress can be laid upon the circum*- 
stance. 

This feu was purchased by a club of gentlemen, 
consisting of 3.00 members, among whom were 
probably some of the faculty of advocates, and, I 
am sure, some of the learned judges ; for, I ob- 
serve, the Lord Ordinary declines pronouncing any 
interlocutor, on the ground of his being a member : 
and, considering the character of those who com- 
pose this club, it cannot be supposed that they con- 
ceived they were violating the common law of the 
city of Edinburgh when they set about these alter- 
ations. 

The club did not want the coach-house and 
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Feb. 16, i8i8,stables, and they proposed to convert them into a 

V 'kitchen, billiard-rooms, and baths; and connect 

CHARTBR.— them with the house by means of a covered pas- 
coHTRACT. sage: and they intended at first that. the passage 
should not be above the height of the mutual well. 
. Afterwarda they found it expedient that it should 
be a little higher ; but it never struck them that, if 
the passage were not higher than the mutual wall, 
it could be any breach of obligation with riespect to 
the conterminous heritors. But how that under- 
standing, as to the height, could be represented on 
a plan where every thing was left vapant ; and how 
it could be inferred from such a plan that some de- 
scriptions of buildings might be erected and not 
others, is, perhaps, more than one can well con- 
ceive. 

It appeared then that afterwards they found it 
convenient to have a higher passage. The wall it- 
self, being built on sloping ground, was higher at 
the end next the houses ; and, in order to keep the 
passage as low as they well could, they began by 
lowering the ground in the area. The building 
consisted of two stories, there being a passage from 
the lower story to the ground offices, and another 
passage above, forming a direct communication 
from the main house to the baths and billiard- 
rooms, &c. Gordon, it appears, did not choose to 
submit to this ; since it was at least unpleasant, if 
no nuisance; and whatever one may think of the 
generosity and honourable feeling of waiving a 
right, I say again, that in a court of judicature we 
have nothing to do with that : for we are not here 
to decide what persons may be expected to do from 
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taste and honourable feelings, but what are their Feb. I6,i8i8. 
contracts and obUgations in law ; and if Mr. Gor- ^^^ 
don can by law destroy these buildings, he is doing charteh.— 
nothing but what he is fully entitled to do. costbact. 

On the other side of this club-house is the house 
of Dr, Gregory, whom I understand to be, the very 
eminent physician of that name, one not likely 
perhaps to be disposed to acquiesce if this had been 
a nuisance. He, it seems, made no objection ; but 
a most ingenious reason is assigned for his acquies- 
cence. Mr. Gordon objected on account of the 
smoke, and, considering that the club consisted of 
SOO gentlemen, some of whom might be often 
amusing themselves at billiards, there might be 
some reason to object to the noise also ; and if there 
was much festivity, not only the smoke, but the 
smell also from the kitchen, might be unpleasant. 
* But it was ingeniously argued that Dr. Gregory 
' had no such reason to object, because, as his house 
is on the east or west side, whichever it is, the 
wind at Edinburgh generally blows from such a 
quarter, that the noise, smoke, and smell, all go to 
Mr. Gordon, and not to Dr. Gregory. 

The Court was of the opinion which has been 
stated, on the ground, as I understand it, that 
there was no mateHal deviation from the plan in 
this instance, and that this was na nuisance ; and 
that there was nothing ill the plan which prevented 
the erecting of these buildings. Mr. Gordon has 
no building on his back area. But the same infer- 
ence, as far as depends on the plan, must arise, as 
to the areas behind Princes-street : and he has a 
coach-house and stables behind Princes-street. 
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FeUtfi, 1818. How they got there, if inoonsistent with the plan, 
we do not know ; hut he covenants that they should 
not be higher than the division wall ; and how is 
that special covenant consistent with the alleged 
effect of the plan, which, it is said, prohibits their 
being carried higher? If the plan prevented the 
building* them higher, it is hardly possible that the 
magistrates should have taken him bound by a 
separate contract not to build higher. 

But it is a different question whether the hentors 
have not so contracted between themselves, as to 
enable one to compel the others to refrain from 
building in this way. I understand that where a 
Scotch servitude exists it must be expressly created ; 
and then see what the plan is: and here I am 
obliged to say^ subject to all the censure to which I 
may be exposed, and I do not know that I ought 
to consider that as worthy of much attention. But 
I do not hesitate, because I most sincerely think it 
18 my di|ty, to say, that to infer such a contract 
from the exhibition of such a plan, would be as 
violent a stretch in judicature as ever I met with in 
the course of a long professionaL life. I do not 
tnean to say that there may not be a plan, of such 
a nature, and exhibited in such a manner, as to 
point Out their rights to various parties, and to con- 
stitute the ground of contract and obligation be- 
tween them ; but the plan must $peak intelligibly 
what is meant. Take the case of Butterworth for 
instance. In that case there was a plan pointing 
out clearly the obligations imposed on the party. 
He signed the plan, and the charter referred to the 
plan so signed ; and then it was impossible that he 
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should be permitted to diminish the value of theFeb. i«, isis. 
houses that others might build. But how do the ^"^"^[""^j^^]^ 
circumstances bear upon a plan which shows nothing chartcr.^ 
beyond what the charter professes to regulate ? And ^®*^***^- 
where not a syllable is said in the charter about the 
matter, you are to infer, 1st. That the heritors may 
divide the ground into separate areas ; and that you 
may infer, since it is so convenient for them to en- 
close their ground. But the plan says nothing 
about the mode of enclosure ; that the wall of A. 
should be of the same height as the wall of B. ; or 
the wall of B. of the height of the wall of C. ; ot 
any or all of tbem, of any given height ; and unless 
it is a common obligation, how can the ai^ument 
be supported as to the obligation between any two 
of the heritors ? 

In the case of the Feoffees of Heriot's Hospital, ?»*>!««' ««'' 

'^ % vol. dOl. 

speaking of the case of Deas, in which this House 
proceeded, on the advice of a noble person, of 
whom I again say, that, as long as the law of Soot- 
land or of England exists, his name will be pro- 
nounced with respect and veneration ; a noble per- 
son, who for some time exclusively managed the 
business in Scotch causes here, which I do not 
think a happy condition of this House ; in that case, 
I thought it my duty to say that, with which, if 
said in his presence, he would not have been of- 
fended ; always speaking with the respect and defer- 
ence due to so great and exalted a character, that, 
although his intention was pot to alarm, I was 90 
infirm, that if I had been one of the corporation of 
Edinburgh, I should have been alarmed. And 
your Lordships will pardon me if I take the liberty 
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Feb. 16, 1818. again to say, that his speech is addressed a great 
IhAyX^^ ^^^ ^^ much to the taste and honour of parties, 
oBAETEK^^ instead of dwelling upon their contracts, and fol- 
CMTKACT. iQ^jjg i^jjg steps of that correct judicial path within 
which a Judge is by his duty confined. As to an 
observation made with respect, to the case of the 
Feoffees of Heriot's Hospital, that the judgment pf 
this House in that case was one . to be obeyed, not 
to be followed, I must take the liberty to say that 
this would be a course which, if pursued, would 
call for some attention. For, although every Court 
may say, that if a case varies in facts and circum- 
stances, it is at liberty to found upon these different 
circumstances ; I do not recollect that it ever fell 
from a Judge in this country, that he would obey - 
the judgment of this House in the particular case, 
but not follow it in others. That is not a doctrine 
to which we are accustomed. 

That case, although it justly called for observa- 
tion on what had been said in the case of Deas, 
was determined on a different ground. The pro- 
perty there beloi\ged to the magistrates and feoffees 
of Heriot's Hospital, and the feuar was to pay 
what was called the slump sum to the magistrates, 
and the feu duty to the hospital. A plan was at 
that time exhibited, by which the ground was re- 
presented as clear from certain old houses. The 
magistrates were empowered under an act of parlia- 
ment to purchase the houses ; but before they did 
so, the act and authority expired. The trustees 
called for the feu duty, and the feuar answered, 
** No — the plan held out that certain old houses 
^' were to be removed, and they are not removed ; 
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** and therefore I am not bound to pay/' I wasFeb. i6,i8i8. 
weak enough to think that it was clearly inipossible^^|]^J[];[[ ' 
to support that plea. If he had a right to have the chabteb.-- 
houses removed he might call on the magistrates to^^""*^' 
remove them ; but why not pay the feu duty to the 
feofleBs of Heriot's Hospital ? No man can be more 
ready than I am to admit that it is difficult for the 
mind of an English lawyer to deal with Scotch 
law, especially the law of entails; and, judging 
from what was this day read at your bar, it seems 
to be no less difficult for the mind of a Scotch 
lawyer to deal with English entails ; the similarity 
of names producing a notion that there is more 
similarity in fact than there actually is. And it 
was for that reason, from anxiety to guard agdnst 
English impresisions, that I was desirous to ex- 
amine that case with the most vigilant attention. 
But I do say, that unless we covenanted with the 
Duke of Bedford that he would not build so as to 
deteriorate our view, we could not prevent hinn 
from so doing upon the ground of an exhibition of 
a plan from which we might understand that he 
intended to act differently. If the transaction rela- 
tive to the plan mentioned in the case of Deas, had 
been such as clearly to render it the foundation of a 
contract between the parties; and the plan had 
been of such a description, and had been exhibited 
in such a manner, as to point out their obligations, 
in a way that could not be mistaken, then the faith 
as pledged ought to have been kept. But if that 
was the representation, how was it that the plan 

VOL. VI. \ I 
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9^x6,i9iB.w98 ftot executed. In tba* very case of Deas^ in 
l^^^ ' ' ITI% Ave years after the first exhibition of tUs' 
cBiLjxn^ plan, whidi bad been snppcBecjl to have created the 
common law of the city of Edinburgh^ the pnt^ 
eeeding in this House was so far a reversal of the 
opinion of the Court o£ Seasij«n» which had 'held 
that Inhere was no sncb aoadlBrstanding. R seems 
mbst strange, that if this ]rian created the common 
law^ €i the dty of Edmhurgh^ if it was so dearly a 
ground of contract^ that it was almoat nefarious, to 
attempt to act in opposition to it ; that five yeass 
alter tine Court of Session, before its division, diould 
have been of opin£3n that there was no such con^ 
tract; and that subsequentiy, although one diidaion 
was. of opinion that there was such a contract, the 
other division thou^t there was not. 

I also thought ami ventared to say in that case 
that the question of right had not been decided in 
this House in the caae of Deas^ and my authority 
Vid. ante, ToLfor that was the very words of Lord R^ansfield, who 
"* '^'*^' spcAie of ** laying the order of the House on the 
*' Court below^ to pass the bill of suspension that 
*' it may be eongoined with the action of dedara- 
** tOr» and x\» question of right dedded :" from 
wl^h I understood that it had not then been 
dtdded. 

Now with respect to the walls> if they ware enr 
tided to separate thdr back ajreas, where is the 
eviifenoe as to the mode in which thb was to be 
doite ? It was admitted that the walls had beim 
built of different hdghta. Where is the evidence 
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that they should be only six feet high, or that they Feb. is, isia. 
might not be raised to ten feet, or what is the in- """"""^^ ' 

^ ' PLAN. 

telmediate height? Where is the evidence that coartbe.--- 
they should be of equal height, or that they must '''"'^*^'^' 
exist at all ? So again on the plan the back area 
appears to be vacant, or in the state of a garden ; 
and yet, there coach-houses and stables were ge- 
nerally built ; and there is so much of admission 
that these might be built, and of the height of the 
wall, if not of a greater height : and where is the 
evidence as to the height of the wall which is to 
regulate that of the coach-house and stables ? In 
short every step we take inferring contracts and 
negative servitudes, leads us* into difficulties. I say 
that the very circumstance of the taking of special 
obligations, not only from an individual feuar, but 
from all of them,. as to the square or ground in 
front, while there is no such obligation as to the 
ground behind, does appear to me to raise an in- 
ference, not that there was any restriction as to the 
use of the back areas, but that there was none. 

This is the opinion which I offer to your Lord- 
ships. I do not profess to have much taste ; but if 
I had, I should not think myself at liberty to in- 
dulge it at the expense of doing that which is con- 
sistent neither with law nor the contracts of parties. 
On these grounds my opinion is that.this judgment 
ought to be affirmed. 

There is one point however which has hot been 
explained. The wall is common property, and it 
was stated here that not a word was said below as 

I 3 
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Feb. 16, 1818. to the poipt whether these buildings placed a greater * 
"^ weight on the wall than the old buildings did. The 



PLAN.— 



cHAETXR^ judgment however may be affirmed with a qualifi 
cation as to that. 



COMTBACT. 



It having been intimated to the House on behalf 
of the parties, that they did not wish that the point 
as to the weight on the wall should be noticed/the 
judgment was simply affirmed. 



SCOTLAND. 



APPEAL FROM THE COURT OP SESSION. 



Campbell and another — Appellants. 
Stein — Respondent. 

March t, 16, SOLICITOR in London brings bis action against hi» debtor 
aom&, 1R1R. j^ Scotland for costs incurred in ^e conduct of an appeal 
in Dom. Proc. 
The action, in which the costs were incurred, was originally 
brought in the Admiralty Court to recover the amount 
insured upon salvage for a recaptare made by the ship 
Diana, of which Yelton, Ogilvie, and Stein, the Re* 
spondent, were the owners; Stein being however one of 
the registered owners only for security of a debt due to 
him from Ogilvie. Pending the suit before the Jud^ 
Admiral the Diana was solo, and the debt paid to Stem. 
Stein's name was, however, continued in tne subsequent 
proceedings in the Court of Session and House of Lords. 
Yelton, the ship's husband, by letter to the agent in Scot- 
land, stated it to be Mr. Stein's request that a particular 
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solicitor named should be employed to conduct theMarehs, ia« 
appeal, and he was employed. . J'ln® 5> ^s*®* 

To the action by the solicitor. Stein, who was the principal y '■- ' 
defender, the others being insolvent; pleaded tne trien-soLTcrroK. 
nial prescription; and averred (and the averment notdis-*^'****^*'^ 
proved) that Yelton had no authority from him to write g^^pt^^,, 
the letter to the agent in Scotland, that he never was con- band. ^ 
suited about the matter, and that the use of his name in ship asois- 
the proceedings in Scotland and in Dom. Proc. had been^^^* 
entirely without his authority or knowledge. Answered 
that the law of Scotland and the triennial prescription did 
not apply, the debt having been contracted in England t 
and ttiat, supposing that to be wrong, the prescription 
did not apply because the debt was constituted by writ, 
Yelton, as ship's husband, having power to bind the other 
owners, and having bound them by his letter. Judg- 
ment below for the defender, the Court being of opinion 
that it was itself the proper forum^ and that a ship^ hus- 
band could not bind the owners in this matter : and the 
grounds of judgment held in Dom, Proc. to be right.' 

But the Lord Chancellor being of opinion that, by the po- 
licy of the Hawkesbury acts^ Yehon might have bound 
Stein as a co-owner, if their names appeared together as 
owners in the register, a copy of two registers (agreed bv 
the parties to be a true copy) produced, in one of which 
the name of Stein appeared, in the other that of Yelton ; 
but not being toother in the same register the Lord 
Chancellor conceived that it was too much to say that 
they were co-owners ; and judgment affirmed. 



£ HE Appellant, on the 3d March, 1810, brought 
hia action in the Court of Session against John 
Yelton, shipmaster in Kincardine, James Ogilvie, 
shipmaster there, and Robert Stein, farmer in 
Loanside, owners of the ship Diana, of Kincardine, 
for payment of 125/: Ids. 4d. being the balance of 
a bill of costs due by them to the Appellant, Mr, 
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Marcb «, 10, Campbell, for conducting an appeal to the Lords, 
JoDe 6, 1818. .^ ^jji^jjj jjg ^a& agent for Messrs. Yelton, Ogilvie, 

and Stein, the owners of the Diana, who were the 
Respondents, and James Smith and other under- 
writers were the Appellants. Yelton and Ogilvie 
became bankrupt before the present action was 
brought. 

The appeal of the owners of the Diana, in which 
the costs sued for were incurred, and the employ- 
ment of the Appellant to conduct it, originated in 
the following circumstances : the Diana in the year 
1799, in the course of a voyage fix)m the Frith of 
Forth to the Baltic, fell in with the Lady Bruce of 
Newcastle, in tow of a French privateer. The 
Diana recaptured this vessel, and the owners im- 
mediately effected insurance to the extent of 400/. 
on the salvage supposed to be due to them as re- 
captors. 

The Lady Bruce was again captured by a Dutch 
schooner privateer, and the owners of the Diana 
having made their demand upon the policy for the 
amount of the salvage, were met by the objectioiiy 
that they had no insurable interest in the vessel. 

Upon this point a long litigation took place be- 
tween the owners and the underwriters, first before 
the Judge Admiral, and afterwwds before the 
Court of Session. The owners were successfiil in 
both instances. The cause on the part <tf the owners 
was conducted in the Court of Session by Mr. 
Adam Holland, writer to the signed As soon as it 
was known that the underwriters had resolved to 
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carry the qaestioii to the House of Lor^ Mr.MM«hs,ttf^ 
Holland addressed the foUowing letter to Mr, ^^^^ 
Yelton, who was the i^ip's husband, and managedsouonw.^ 
the correspondence for the other owners : ** TheJ,"*^**^ 
** insurers of the Lady Brace's salvage having aj)- »"*''• «»^ 
** pealed, what is to be done ? Are you to foUowsBip I[^»» 
'' them, and defend ? if ao^ the first thbg whieh^^''- 
** the solicitor in London will requite^ b 50/. tOjj^l^^^^ 
" account /)f the expense.** The ordinary solicitor JJj^^*^^'- 
eai{rfoyed by Mr. Holland, their agent, was Mr.j^Q ^^^^^^^ 
Mondell. The following answer wad returned by^r- Helton to 
Mr. Yelton to Mr. Rolland^s letter: " I am la- ^^'^'^• 
" voured with yours of the 14th instant, and 
'' note its contents* We must undoubtedly f<^ow 
'* on, and defend. Mr. Stdn mentioned this to me 
" soma days ago, and requested that Mr« Campbell 
** should be employed as solieitor. I told him you 
" had a friend of your own, and, unless you was 
'^ quite agroeable, I could not do it. As to this, in 
" course.** 

To this Mr. Holland afiswered, that the parties Jan. st. Mr. 
might employ any solicitor they pleased. And upon M^^^Ydtoo. 
being still pressed to say, whether Mr. Campbell 
was as agreeable to him as Mr. Mundelli he writes, 
'* I am not entitled to say vi^ch Of the two soli** 
" citors is most agreeable to me. When left to my- 
'' self, I employ Mr4 Mnndell ; but I know Mn 
'* Campbell as well as Mr. Mundell, and I know 
'^ them to be equally aUe and attentive ; and that 
'' yott are in safe haiids while your cause b under 
''charge of either,** &c. . 
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Mmrcir9,i6» SoDie farther correspondence took place, and 
upe »^^^'^ Mr, Yelton again wrote, ** I am favoured with 
soLioKTOB.-- ** yours, and have again spoken with Mr. Stein, who 
TKw?^^ " ®^^^ wishes, as^ his name is into it, that Mr. Camp- 
sHip'8 Hu«. «« bell should be employed." 
sHjPBEois- The Appellant was accordingly employed to 
Y^^' conduct the case of the Respondents in liie Appeal. 

And it is to be observed, that the proceedings in 
the Home of LordSy as well as all the previous pro- 
ceedings, were carried on in the najnes of Messrs. 
Yelton, Ogilvie, and Stein, as owners of the Diana, 
and that Stein was in fact a registered owner pend- 
ing the proceedings in the Court of Admiralty. 

The defence put in for Mr. Stein, the Respondent, 
to the Appellant's action was, *' That the account 
'* libelled on was prescribed, and the Defender de- 
** nies being resting owing any part of it.** This 
defence was founded on the act 1579, cap. 83. by 
which it is enacted that " all actions of debt for 
** house maillies, mennis ordinars, servands fees, 
'' merchants comptes; and uther like debts that are 
" not founded upon written obligations be per- 
" seived within three yeires, utherwise the creditours 
'* sail have na action except he outher priefe be 
'* writ, or be aith of his partie." 

Tlie cause came before Lord Armadale as Ordi- 
nary. The Respondent was examined as a haver, 
^and denied being in possession of any writings 
called for. Parties were afterwards heard by their 
counsel, and the Liord Ordinary was pleased to pro- 
noiuice the following interlocutor : " The Lord Or- 
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** dinary decerns against the Defenders John Yelton March 9, ia» 
•' and James Ogilvie, for whom no appearance is "°^^> ^^^^; 
** made, in terms of the libel ; and having heard solkitor. 
" parties procurators upon the grounds of the libel, 5^^*^*"** 
" defences for the other defender Robert Stein, and»HiJ?'«Hus. 
** deposition emitted b^ him, in respect he does not ship beois- 
'' alledge payment, nor offer to instruct that his^^^* 
" name was not used in- the' question of apped, i^g\.fJ^\,j^J** 
•* repels the said defences, and decerns alsoagainst/>f^'^ Ar-. 
** the said Robert St^in, in terms of the libel : finds nary, fim in 
« him liable to the Pursuers in expenses," &c. Jp^p^'ui?* 

Upon advising a representation, with answers,Juij4, isis. 
bis Lordship pronounced this interlocutor: " Bc-^JlIJ^'JJJ!^ 
** fore answer, appoints the cause to be called, onm«ia)e. 

Dec 9 1813a 

<*' Wednesday next, and the Respondent to showiuterio^tor ' 
" from the appeal case, or from the correspondence JJ^^^*]^.^^^^ 
** betwixt him and the agent for the representer in in favour of 
** this country, that the name of the representer * ^^^ *°^ 
** was used as a party in the proceedings before the 
" House of Lords.'' 

Thb order having been complied with, the cause 
was argued before the Lord Ordinary, and his Lord-_ 
ship pronounced the following interlocutor : ** The 
'' Lord Ordinary having resumed consideration of 
'* the representation for Robert Stein, Defender, 
** together with the answers thereto, and having 
" heard parties procurators, finds sufficient evidence 
*' that the question from which the account pur- 
'' sued for originates, was for several years publicly 
** carried on before the Court of Session, in the 
'' names of Yelton, Ogilvie, and the Representer 
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UwnMt, 10, ^ JFtobert Stein, as joint owners of the ship or Teasel 
June 5 ^1818. ^^1^^ Diana of Kincardine; and was afkerwaitis, 
SOLICITOR. " in the same manner, carried on in their joint 
^on^^^^ " names, in the appeal ; therefore, and in respect 
ship's hvs- ** pf what is stated in the former interlocutor, now 
sHiV^REoift- ** under review, refuses the desire of the represen- 
»Y* 'Station, and adheres to that interlocutor/' 

Jiin.u,i8i3. Against this interlocutor, Mr. Stein, the Re- 
of Lo^(V spondent, gave in a full representation, which the 
^^^'yiS^'^Lord Ordinary refused, without answers, of this 
ApjMiiaot. date, '* reserving to the Defender to insist against 

** his own agent, if he should be so advised." 

May^yiBid. Mr. Stein reclaimed to the whole Lords (First 

of?be^?rt I^tvision) against these interlocutors ; and upon ad- 

rp'^^ir''' ^^°S bis petition, with answers, their Lordships 

iiqn) first ap- wcrc plefficd to pronounoc the following interlo* 

P*^ ^"^- cutor : " The Lords having resumed consideration 

** of this petition, and advised the same, with the 

" answers thereto, they alter the Lord Ordinary's 

'' interlocutor reclaimedagainst; sustain the defence 

*' of the triennial prescrijption, and find that the 

** constitution and subsistence of the claim libelled, 

** are only competent to be proven by the oath of 

^* the Defender ; and remit to the Lord Ordinary 

" to proceed accordingly ; bat find the Pursuer not 

** liaUe in the expense of process/' 

From this interlocutor Mr. CandpbeU appealed^ 
and Mr. Stein appealed firom it for his costs^ and to 
this cross appeal a formal answer was put m. 
The reasons of appeal were, 
L The contract being entered into in Englandt 
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the lex loci corttr actus must regulate both the con- March 9, 1^, 
stitution and extinction of the debt. The demand'^ ""^ ^^^^^^ 
was made by legal proces^^ a few months after thesouciToa. 
lapse of three years; and a demand had been pre--^*'»wcwFL 
viously made as stated in the summons, by render- ship's hos- 
ing the bill to Mr. George Mill (at the time the^^^^'^^,^ 
agent of the ship-owners) on the 18th June, 1807, try. 
in less time than a' year after the^ judgment of the 
House of Lords. 

11. It is proved by the letters of Yelton, the 
ship*s husband, that he was especially authorised by 
the Respondent, Mr. Stein, to commit the charge 
of the case of the Respondents^ in the appeal, 
brought by the underwriters to the Appellant, Mr. 
Campbell. However solemnly the Respondent may 
now (after the interlocutors which were favourable 
in the courts below to the ship-owners have been 
reversed) assert that Yelton's letters were written 
without any communication wkh him, it must be 
remembered that Yelton was a co-owner and the 
ship's husband, and the 'partner of the Respondent 
in the ship, and therefore whatever he did, bound 
the other owners as well as himself; and Mr. Stein 
eannot be heard to say, that his partner in his cor- 
respondence acted unfairly, so as thereby to affect 
third parties. At the same time the Appellants 
must be permitted to observe, that the Respondent 
has never denied his knowledge of the capture made 
by the Diana ; his knowledge of the actions both 
in the Court of Admiralty and in the Court of 
Session in Scotland, and afterwards in the House 
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SOLICITOR. 
— PAESCRIF 
TIOM.— ' 

ship's hus- 
band. — 

SHIP REGIS- 
TRY. 



March 9, 16, of Lords, and he never, it will be observed, ob^ 

Jdoo 6, 1818. . :, .„ , ^ , t . • « 

/ jected ttll a demand was made upon him for the 
expenses attending the supporting the judgments of 
the courts below. Then to be sure he says he was 
not consulted '' as to the propriety of instituting, 
'* nor infprmed of the mode of conducting the 
" original action;'' and again, that *'he was utterly 
*J ignorant that his name was used in the proceed* 
** ings.** These are matters he must settle with his 
partners. It might naturally occur to them, that 
a person whose name was in the ship*s register must 
have known, that he necessarily became a party 
in every action arising out of the ownership ; and 
perhaps in conducting the cause the other owners 
might have considered the assbtance of the Re- 
spondent as not Of very great importance. The 
decisions in the cases of Spottisxpoode v. Arnot^ and 
Campbell v. the Equivalent Company ^ even when 
there was no partnership, but merely a co-opera* 
tion, not very steady, for attaining a particular 
object, determined, that acquiescence at one time, 
and no actual dissent afterwards, was equivalent to 
a mandate. Here the Respondent was aware of 
the proceedings from their commencement, and not 
only entered no dissent, but actually authorised 
the employment of the Appellant, Mr. Campbell. 
The cases too of Nasmyth v. Jameson^ Sadler v. 
M'Lean^ and Drummand v. Stewart, support the 
same arguments. 

III. The Respondent admits his name was in the 
ship*8 register ; he does not deny that he knew of> 
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though he says he was not consulted, as to the March e, le, 
litigation ; he admits that Yelton was the ship's ."°^ ^ _ ] 
husband; Mr. Yelton, therefore, had, without soi.\citok, 
any special mandate or authority from the other ^^^^*''*" 
owners, power to act as he did in following out *■'***» nna- ^ 
the claim on the underwriters. He was the ship aeois- 
managing partner, and by his acts bound all the^^^' 
other partners. 

IV. The claim does not fall under the act 1679, 
were it to be considered as a debt contracted in 
Scotland. The mandate of the ship's husband was 
in law the mandate and writing of the Respondent. 
Th^ constitution of the debt therefore is by '' writ ** 
of party; and the Respondent himself admitsi« 
that claims of this description do not fall under 
the triennial prescription. The communications of 
Yelton are in law the same as if the communications 
had been made by Stein himself, and it is not ne- 
cessary to trace home to the Respondent per^o/ia% 
any act or deed inferring his approbation, although 
if it were, it is apjirehended, that the knowledge 
of the proceedings, — the having entered no dissent, 
and the letters of his managing partner, Mr.* Yelton, 
are sufficiently satisfactory on this part of the ease ; 
and as the present question does not fall under the 
statute 1579f it is unnecessary to examine minutely 
the authorities and cases relied on by the Respond- 
ent. The debt is clearly constituted by a mandate 
in writing ; the Respondent does not even allege 
pajrment, and there therefore can be no ground for 
applying the statute. ^ 
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Miirck t, 16, In the case for the Respondent it was argued^ 
JoDe5,i8i8,^^^ respect to the first point, viz. whether this 
aoLiciToiu was ta be considered as a questicHi of English 
-j-PEMCEiF. jj^^^ ^j|^ jf |jy jjj^ j^^ q£ Scotland, there is no 

8siF*s Mvw- distinction, as to this question of prescription, be- 
•SIP Eiczi* tween the accounts of a writer and a qterchant, and 
^^' if it be so settled, that where the merchcint cre- 

ditor resides in England, and his debtor in Scot* 
land, the latter may plead the trienmal presoriplion, 
the same defence must be avaikiUe, when the 
action is at the instance of an English wnter or 
Mason r. Earl solicitor. But, oiore thw a century agOi in the 
Nov!^**"' case of MasoH v. the Earl of Aberdeen, the Court 
1709; Mor- of Session '' were clear, that there is no dis^inetion 
[^1095.'^ *' to be made betwixt merchants* and writers* ac- 
*' counts ;** and in no succeeding case has this prin^ 
dple ever been departed from. Now, if there be 
no distinction between the accounts of merchants 
and writers, where both parties are domiciled m 
Scotland, it is presumed, that an alteration in the 
domicile of the Pursuer must have precisely the 
same effect, whether he be a merchant or writer. 
If therefore the Respondent can show, that the 
triennial prescription is a good defence, where the 
action Is at the instance of an English merchant, 
for goods furnished in Ekigland, the Appellants can 
dispute its applica^n to this case in no other way, 
than by proving a generie distinction between the 
law^account of a Scotch writer and of an English 
solidtor. This they have not pretended to do ; and 
in order to dispose of this preliminary ofagecdon^ it 
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seema only neQessary to establish tbat» in theMarrhs, i6» 
parallel ewe of an English merchant^ the triennial .""' ^ _ , ^ ; 
prescripti(m is a relevant defence to a domiciled solicitor. 
Scotchman. ^ i^o*!!'"'" 

At one period the decisions fluctuated a good deal*°''*' ^^ 
upon this latter pbuit; but as no alteration hassBiFasciar 
docnrred for more than forty yeais, the Respondent ^'^^^ 
conceives it si)^9^at to* refer to a single case 
at the commencement of that period. In the ' 
caae of Randal v. Inms^ 13th July, 1768, the 
general i^uestion now attempted to be revived 
by the Appellants, was fully discussed and deli- 
berately determined. The Pursuer of that action Faculty Coi- 
had furnished goods to a Captain Innes, in the'^^""^' 
years^ 1757, 1758, 1759, and 1760, during nearly 
the whole of which period both parties resided at 
Woolwich. Captain Innes came to Scotland in the 
end of 17599 where he continued to live till his 
death, which happened In 1765. Randal brought 
an action against Captain Innes' representatives : 
and these parties pleaded the triennial prescription 
as their defence. The pursuer argued, that the 
question ought to be decided by the lex loci con-- 
tractus, or l^w of the creditor's domicile : whereas^ 
it was successfully maintained by the Defenders^ 
that it ought to be gov/emed by the law of the ' 
debtor*s domicilej or the lex loci where the action 
waa brought. '^ The Court ac^tain the defence of 
" the triennial prescriptic^, assoilzie the Defenders, 
" and decern^"— was the judgment pronounced^ 
The most recent case in which the triennial pre-. 
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March 9^ Iff, scription has been sustained, in opposition to the 
w""- y J claim of a domiciled Englishman, is that of Thom^ 
SOLICITOR, son V. Lord Duncan^ which was decided by the 
^oM.— *"^ Second Division of the Court in the winter session 
8HIPW9- of 1808, 1809, The cases of Delavalle v. Credi- 
iHip REGIS- tars of the York Buildings* Company^ Fac. CoU. 
"^- vol. 10, p. 404 ; and Strother v. Read, Fac. Coll. 

vol, 14, p. S58 ; were stated at some length in sup- 
port of the same principle. 

2d. In answer to the objection^ that the Respond- 
ent had not alleged payment; it was argued : 1st, 
That a person pleading the triennial prescription 
was not bound to allege payment, because t|;ie debt 
might never have existed, Thomson v. Lord Dun- 
can/ 1808-9 ; 2d. The constitution, as well as the 
subsistence of the debt, must be referred to the oath 
of the party. Erskine, b. 8. t. 7. s. 18. ; b. 4. t. 2. 
s. 1 1. — Dougias V. Griersan, Nov. 18, 1794. Fac. 
Coll. vol. 11. p. 295. 

8d. The facts were admitted that O^lvie being 
owner of one half the vessel called the Diana, and 
being indebted to Stein the Respondent, he, in 1797, 
gave him a security for the debt over his half of the 
vessel ; the deed, as is usually done in these cases, 
being framed in the form of a conveyance; that in 
1798, before the suit temlinated in the Court of 
Admiralty, the vessel was sold and Stein's debt 
paid : that Yelton, Ogilvie, and their agent, knew 
that Stein's interest was merely a security: that he 
could have got nothing in respect of the suit for the 
salvage insurahce money, though the suit had been 
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successful in the House of Lords ; and that his debt March 2, i6, 

, , , •,,,,!, J J June 5, 1818. 

had been paid, though they had not succeeded. _ ^ » 
It was impossible therefore that Stein could be solicitor. 
bound as joint owner by Yelton, who, in introduc-xioN.— 
ing his name into the proceedings, acted without ^"''''^J^^^ 
his knowledge or authority. Neither could Yelton, ship regis- 
as ship s husband, bind him in the proceedings from^^^' 
the time of their commencement in the Court of 
Session, the vessel having been sold before, and he 
being no longer ship s husband. Besides, this was 
not a matter in which the act of a ship's husband 
could bind the owners. The Respondent positively 
denied that he had given permission to use his 
name in any of the proceedings, or that he ever 
knew that iiis name had been used either in the 
Court of Admiralty or subsequent proceedings until 
he received the summons in the action brought by 
Mr. Campbell. 

There was no new point in the argument above, 
except what was suggested by the Lord Chancellor, 
who put the question whether the action for the sal- 
vage insured could have been maintained at all unless 
Stein's name had been in it : and whether a court 
of law could look at it at all, unless the ownership 
was made out accordipg to the register. It was 
contended for the Appellant, that Stein was clearly 
an owner, as his name, by his own admission, was 
in the register as such ; and there was no such thing * 
as an equitable interest in a ship. For the Re- 
spondent it was contended, that the cross appeal 

VOL. VI. K 
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March 2, i6, for his costs WBs regular, as the objection had not 
' ' been taken by petition to the appeal committee, but 
a regular answer put in. To this it was answered 
that the question still remained, whether the House 
would entertain an appeal merely for costs. 



SOLICITOR. 
— PRESCRIP- 
TION. 

ship's hus- 
band. 

SHIP REGIS- 
TRY. 

Marc'j 2, 
1818. 



Lord Eldon, (C.) I believe this case will very 
much depend on what power Yelton had to bind 
the rest ; and if Stein's name was in the renter as 
an owner of the ship at the time when the action 
was brought in the Admiralty Court to recover the 
amount of the money insured on the salvage, it will 
be impossible to say, under the policy of Lord li- 
verpool's acts, that he had then no interest ; and 
there is no such thing as an equitable interest in a 
ship. As ship's husband, to be sure he could give 
no authority in a matter of this kind; but the 
question remains whether his act did not bind Stein 
as co-owner. 



March 16, 
1818. 



En. B. 3. 
T. 7. S, 17; 



Lord Eldotiy (C.) The Appellant in this case is a 
very eminent agent, residing in this part of the 
United Kingdom — I mean in London; and the 
action was brought by him in the Court of Session 
against Mr. Stein, to recover the costs of an appeal 
in this House. 

The answer to this demand was, 1st. That he 
(Stein) never was liable : 2d. That if he was> the 
triennial prescription applies: and it has been de- 
cided that it applies to the accounts of writers, 
agents, procurators, &c. as well as to merchants' ac- 
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counts : and it appears that it made no difference that March w, 
the demand was for the costs of an appeal in this ^°°^ ' ] 
House, and that the person who brought the action solicitor. 
was resident not in Scotland but in London. TheT^oN.— *'^ 
triennial prescription it seems applies notwithstand-SHip's^^s- 
ing. But it does not apply where the demand issbipbegis- 
founded in writing, or the debt can be proved by e"^,; g 3 
oath of the debtor. t.t/s.W. 

Now if this case is to be decided on the princi- 
ples applied as the ground of judgment by the 
Court of Session, I think the decision, in that view 
of the case, is right. But then there is another 
view of it, which, as it appears to me, has not been 
sufficiently considered. Stein was mortgagee of a 
ship called the Diana ; and by certain acts of par- 
liament known by the name of Lord Hawkesbury's 
acts, no property in a ship can exist except in the 
mode pointed out by these acts. When the first 
act was introduced, enacting that no property should 
exist in a ship except it was conveyed in the man- 
ner there specified, the distinction between the legal 
and equitable interest was not attended to ; and 
then a second act was passed enacting, that neither 
the legal nor equitable interest should pass, except 
in the mode prescribed by these acts. 

And then this difficulty arose that when money 
w^ borrowed on a ship that the mortgagee must 
be the absolute owner. The meaning of the trans- 
action as between the mortgagor and mortgagee is 
that the ship should be only a security for the debt, 
and that the mortgagor should still have the equity 



-PRESCRIP- 
TION. 

ship's hus- 
band. 
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March 16, of redemption. But how is this to be managed ? 

June 5, 1818. , , . , , « , . , i 

V ^ _ . because the acts say that there shall be no equitable 
soLiciTQR. interest as distinct from the legal. And we have 
been employed, I mean I have myself been em* 
ployed, upon many petitions in bankruptcy, in 
ship regis- cases where ships were mortgaged for sums far 
^*^* below their real value, and where the assignees said, 

" we have the legal title, and the ships are abso- 
" lutely ours ;** and, though the mortgage might be 
only for 3,000/., and the ship might be worth 
15,000/. the reason would be the same. It is neces- 
sary, therefore, that we should see who were, in 
point of law, the owners ; and then it will be to be 
considered whether the written authority of Yelton 
must not be taken to be the written authority of 
Stein, in which case the triennial prescription 
would not apply. For this purpose we must have a 
copy of the register, which the parties may agree 
to be a true copy of the register, when the action 
was first brought against the underwriters, and 
also the proceedings in that action ; and if these 
papers should be Icdd before us in time, the cause 
may be disposed of on Thursday. 

Upon the grounds taken by the Court of Session 
I think the decision is right ; whether a new ground 
may not be laid we cannot know without seeing 
these papers. 

Judgment. Lord Eldoti, (C.) This case comes before your 

une5, 1818. Lordships by appeal from a judgment of the Court 

of Session, given in an action brought in that Court 
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by a very respectable gentleman, Mr. Campbell, J^ne 5, leis. 
and Mr. Gibson as his accent, against John Yelton, ' v-— ^ 

^ ' ^ SOLICITOR. 

James Ogilvie, and Robert Stein, owners of the— prescrip- 
ship Diana, of Kincardine, for payment of a sum l^^ipf^ hus- 
of 125/. I6s. 4^., the balance of a bill of costs, »^''^ — 

SHIP REGIS- 

due by them to Mr. Campbell, for conducting an try. 
appeal to this House, in which Mr. Campbell was 
agent for these owners. The summons in this Summons. 
action stated, " That John Yelton, shipmaster in 
" Kincardine ; James Ogilvie, late shipmaster in 
*' Kincardine ; and Robert Stein, of Loamside ; 
" owners of the ship or vessel called the Diana of 
*' Kincardine, are justly addebted and owing to the 
'' Pursuers the sum of 125/. 16^. 4 J. sterling, being 
*^ the balance due on a bill of costs^ incurred for 
** them as Respondents, in an appeal at the instance 
" of James Smith, and others, against the said John 
" Yelton, James Ogilvie, and Robert Stein, con- 
" form to bill of costs transmitted to George Mill, 
" writer in Edinburgh, their agent." And it con- 
cluded, " that the said John Yelton, James Ogilvie, 
'' and Robert Stein, ought and should be decerned ' 
** and ordained, conjunctly and severally, by decree 
'* of our Lords of Council and Session, to make 
'* payment to the Pursuers of the aforesaid sum of 
" 125/. 16^. 4flf., with the legal interest thereof, 
" from the 18th day of June, 1807, when the said 
" bill of costs was rendered, and in time coming 
** during the not-payment." . 

The defence to this action was, that the account Defence, 
commenced on the 3d Feb. 1802, and ended 22d 
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SOLICITOR.- 
PRESCRIP- 
TIOW. — 

ship's hus- 
band. — 

SHIP REGIS- 
TRY. 



Jun«6, 1818. July, 1806, The present action was not brought 
^ till the month of January, 1810. " The aoeoimt 
" is therefore prescribed, and the Defender denies 
** being resting owing any part of it ;** this defence, 
take it as you please, not stating whether or not the 
debt was originally constituted, but that if it ever 
was constituted, it was prescribed : and that if it 
was once owing, it was not owing now, not being 
founded on a written obligation. 

The question whether the debt falls within the 

triennial prescription depends upon the act of the 

Scottish parliament, 1579, cap. 8S. introducing the 

triennial prescription, by which it is enacted, " that 

** all actions for housd mailles, mennies ordinafs, 

'' servands* fees, merchants' comptes, and uther 

** the like debts that are not founded on written 

" obligations, be pursued within three years, other- 

" wise the creditor shall have no action, except he 

" either prove by writ or oath of his party." 

Solicitor suing Several questions were raised in the cause— ^ 1st, 

Scotland Vor I^ ^^ Contended for the Appellants that, this being 

costs of an ^u English debt, the triennial prescription of the 

England, the law of Scotland had nothing to do with it. But as 

governs'the ^^ ^^ ^^^^ rulcd, that a soUcitor's accounts stand 

case, and ihe on the samc footing with respec5t to this prescrip- 

tnennial pre- . _ , , . i i 

scription may tiou as a merchant s accounts, and that, where the 
be pleaded, ^lerchant creditor resides in England and his debtor 
in Scotland, the latter may plead the triennial pre- 
scription, the allegation that the triennial prescrip- 
tion has nothing to do with this demand cannot be 
made good. Sdly, It was contended that Mr. 
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Campbell acted on the written authority of Yelton Jane 5,1 sis. 
given in his correspondence with Mr, Holland ; and ' ^; ' 

SOLICITOR ^"^ 

that, Yelton being the ship's husband, the Re-PRBscRiP-* 
spondent. Stein, was bound by that authority. g^^p^T^^g. 
But I cannot conceive that a ship's husband has, as band.— 
such, the power to pledge his owners to the ex- try. 
pences of a law suit. ship^shusband 

'^ cannot as such 

And after attending to this case as much and as ?^^^^ ^^^ 
anxiously as ever I attended to any case, because, erpences of a 
if the Respondent is in justice liable, as this is a'*"^'"*'* 
debt most justly owing to Mr. Campbell, it is hard 
that the demand should fail upon the ground of the 
prescription, I was anxious therefore to ascertain 
from the register, whether Stein and Yelton must 
not, under Lord Liverpool's acts, about which your 
Lordships may recollect there was some discus- 
sion, be considered as co-owners. Stein was a 
mortgagee of a part of the ship, and he states that 
his mortgage was paid off. But his name appears 
on the register, and he there, on his oath, states 
himself to be an owner. But on looking at the re- Yelton and 
gisters, it appears, unfortunately, that Yelton*s namcuames no\^^ 
is not in the one, and that Stein's name is not in theff p®*^""6 *^" 

' tne same 

other. It would be too much, therefore, to say, registry, are 
they are co-owners ; and it is impossible, then, ^q"®'^^®^"*"' 
act upon the view of the case first suggested from 
the inside of the House. 

The question then comes to the view of the case 
taken by the Court of Session ; and it is with great 
regret, if that expression may properly come from 
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June 5, 1818. a judicial mouth, that I am compelled to say, that 



SOLICITOR. — 
PRESCRIP- 
TION.— 

ship's hus- 
band. 

ship regis- 
TRY. 



I think thb action cannot be maintained. 
Judgment affirmed. 



IRELAND. 



APPEAL FROM THE COURT OF CHANCERY. 



GoRT (Viscount) and Mayor, ^ 

Sheriffs, and Citizens of > Appellants. 
Limerick, J 

Attorney General — Respondent. 



May S5, 

1817. 



INFORMA- 
TION. — DE- 
MURRER. 
CHARITABLE 
VSE. 



Information by the Attorney General, at the relation 
of a freeman of Limerick, against the Chamberlain, and 
Lord Mayor, Sheriffs, and Citizens or Common Council 
of that city, stating that certain lands and revenues were 

granted to and vested in the corporation at large for 
ivers public uses and purposes, the improvement of 
the city, and the preservation and support of public 
buildings, bridges, highways, and establishments there- 
in : that the defendants had usurped the powers of the 
whole corporate body, and that the Chamberlain, in con- 
cert with the Common Council, had contrary to the 
charters and immemorial usage applied the revenues to 
their private purposes, without reference to the citizens 
and freemen at large, in their general assembly or 
Court of D'Oyer Hundred, &c.: and praying that the 
Chamberlain might account, and that a receiver might 
be appointed. Demurrers, for want of equity and 
jurisdiction, overruled by M. R. ; and the order affirmed 



ON APPEALS AND WRITS OF ERROR. 137 

by the Lord Chancellor ^ who was of opinion that the uses May 25, 
were charitable and that the fact was sufficiently alleged. ^817. 
Order affirmed in Dom. Proc ^— v-— ^ 

IMFORMA- 
TIOK.— DB- 
_ MUBRER.— - 

""^ CHARITABLE 

USE. 

X HE Attorney-General for Ireland, at and by the infonnation, 
relation of John TuthUl, a freeman of the city of^^-^^^^^- 
Limerick, on behalf of himself and the rest of the 
freemen, on the 8th Jan. 18 16, filed an information 
in Chancery against the Appellants, John Prender- 
gast. Lord Kiltarton^ now Viscount Gort, and the 
Mayor, Sheriff, and citizens of the city of Limerick, 
setting forth, that Limerick was an ancient city, 
and a corporation by charter and prescription, by 
the name of the Mayor, Sheriff, and Citizens ; that 
by charters of Edward IIL, King John, and suc- 
ceeding Kings, all which were confirmed by Queen 
Elizabeth, many franchises and privileges were 
granted to the citizens : and amongst other things 
that they should have all the lands and waste places 
within the liberties or precincts of the said city to 
dispose thereof, with the common consent of the 
citizens, &c. ; that by virtue of the charters, the 
corporation was seized, &c. of a very considerable 
estate in lands, the rents of which, and the receipts 
for tolls and customs, amounted to a very large 
annual sum. And that the said estate and revenues, 
which were so as aforesaid granted to the said cor- 
poration, were so granted and vested in them, for 
divers public uses and purposes, for the improve- 



183 CASES IN THE HOUSE OP LORDS 

May u, ment of the city, and the preservation and support 
'^ , J of several public buildings, bridges, highways, and 
iNFORMA- establishments therein. The information then pro- 
murrer!*— ceeded to state, that a certain part of the corpora- 
cHARiTABLE tlou, denomiuated the Common Council, consisting 
of the Mayor and Sheriff for the time being. 
Aldermen and Burgesses, had usurped the privileges 
of the Citizens, and had taken upon themselves in 
the name of the whole body corporate, but without 
the consent of the citizens or freemen at large, to 
make leases of the lands and dispose of the rents, 
tolls, and other corporation revenues as they 
thought fit, and best suited their own private pur- 
poses and intereist : that in 1761, in consequence of 
the abuses, a parliamentary investigation took place, 
in the course of which the books had been in- 
spected, and no clause in the charters or by-laws 
had been found, which empowered the Common 
Council to dispose of the estate and revenue of the 
corporation ; and by the entries in the books, it 
appeared that the lands and tolls had been con- 
stantly let by public cant, yearly, in the Court of 
D'Oyer Hundred, or general assembly of the whole 
corporation ; and that the election of members of 
the Common Council, and orders of the council, had 
been submitted to the Court of D'Oyer Hundred 
for their approbation, &c. 

The information then stated that the Appellant 
John Prendergast Smith, since Lord Kiltarton, and 
now Viscount Gort, in or about 1785, had ac- 
quired sufficient influence amongst the principal 
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members of the corporation to procure himself to May S5, 

be elected one of the representatives in parliament ^^ ; 

for the city ; he had afterwards obtained an inforha- 
absolute ascendancy over the Common Council, ^'^*^^^^ 
who had assumed to themselves the entire govern- cha»"able 
ment of the city^ and the exclusive management of 
the affiurs and revenues of the corporation. That 
in 1786 the Appellant, then J. Prendergast Smith, 
procured himself to be appointed Chamberlain ; in 
which capacity he received the revenues of the 
corporation, without accounting to the citizens and 
freemen at large, down to the time of filing the 
information: that in order to secure to himself 
and hb family the representation of the city in 
parliament, and the patronage thereof, and the 
absolute controul of its affairs and revenues ; he in- 
duced the Common Council to fill up the vacancies 
in that body from his own friends and dependants, 
without reference to the general assembly of the 
freemen, and to admit or reject freemen at its 
pleasure, without regard to the right, so as to ex- 
clude those who were not in his interest, and to 
admit persons who were not entitled, provided they 
were in his interest, by which means the corpora^ 
tion had been involved in numerous law-suits which 
the Chamberlain had defended out of the corpora- 
tion funds; and particularly law-suits in 1795, 
1798, and afterwards in 1819, still persevering in 
his illegal conduct in the management of the cor- 
poration affairs and revenues in concert with the 
Common Council, &c. &c. 
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May 25, 
1817. 



INFORMA- 
TION. — DE' 
MURREB.-— 
CUARITABLE 
USE. 



** That according to the ancient immemorial 
'' usage and custom of said corporation, the said 
*' corporation lands should be let to the highest 
" bidder by public auction, and all leases of corpo- 
*' ration lands should be submitted to the Court of 
•* D*Oyer Hundred, for its approval and confirraa- 
" tion, before the same became of any force and 
** effect, as set forth in the said petition of the said 
** John O'Donnell to the House of. Commons; and 
'* that the corporation, tolls, and customs, should 
'' be also set up to sale by public auction, and 
*^ should be sold and disposed of to the highest 
'' and fairest bidder, as set forth also in the said 
** petition ; and that the corporation revenue should 
*' be laid out and applied in upholding divers 
'' public buildings and bridges, in the city and 
'^ liberties of said city, and in repairing, cleansing, 
'' and lighting the streets and highways in said 
** city, and the liberties thereof; and that various 
*' grants of lands and other hereditaments to the 
'' whole corporate body were made for these pur- 
" poses ; and that the same should not be done as 
** some of them are, and have been of late years, 
" at the expense of the inhabitants by public pre- 
** s^ntment at the assizes.** 

And in the charging part it was stated that in 
consequence of the proceedings against the corpo- 
ration in 1813, and other proceedings being threat- 
ened, the Appellant procured the Common Council 
to appoint certain friends of hb own a committee 
of accounts, and laid before it certain garbled and 
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erroneous statements, &c. taking credit for theMajrss, 
sums expended in resisting the just claims of per- . '^ j 
sons entitled to the freedom of the city ; but had informa- 
never accounted to the whole, body of freemen in demurrer.— 
the Court of D'Oyer Hundred : and refused to doC"^»"^"^= 

^ USE. 

SO when called upon to account to that assembly in 
October, 1813. And the information then prayed 
for an account, and the appointment of a receiver. i 

The Defendants demurred as follows : — 

First, That the said information, in case the^«"""«"- 
same were true, (which the said Appellant in no 
wise admitted), did not contain any manner of 
equity, whereon the ssdd Court could ground any 
decree, or give the said informant any relief or 
assistance against the said Appellant. 

And, Secondly, That the said Appellant was ac- 
countable only to the Mayor, Sheriflfe, and citizens 
of the said city, as their Chamberlain. 

That the said Appellants the Mayor, Sherifls, 
and citizens of the city of Limerick, on the same 
day filed a demurrer to the said information, and 
assigned for causes of demurrer : — 

First, That the said information, in case the 
same were true (which the said Appellants did in 
no wise admit), did not contain any matter of 
equity, whereon the said Court could ground any 
decree, or give the said informant any relief or 
assistance against the said Appellants. 

Secondly, That the Court of Chancery had not, 
and would not exercise any jurisdiction by infor- 
mation, over a civil corporation, even in case kA a 
misapplication of their revenues by them. 
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May S5, And, Thirdly, That the said mayor, sheriflfe, and 

V ' M citizens, had an absolute and unqualified right to dis- 
iNFORMA- pose of their estates and revenues, and did not hold 
L?brTb.— ^^ same, or any part thereof, subject or liable to 
CHARITABLE aBY trust, or to any account to be rendered thereof 

USE. 

at the suit of the Attorney-General, or any other 
relator^ or other person. 

The Counsel for the Appellants further demurred, 
ore tenuSy to the information for multifarious- 
ness. 

The demurrers having been overruled by the 
Master of the Rolls and the Lord Chancellor, Lord 
Gort and the others appealed to the Lords. 
Reasons. The rcasous in the printed case, on behalf of the 

corporation, were :-^ 1st, That at common law a 
right oi alienation is incident to all civil corpora- 
tions» Sutton's Hospital case, 10 Co. S06— Smith 
V. Barrett, 1 Sid. 162 — Com. Dig. Franchises, 
F. 10. And a civil corporation could not be com- 
pelled to account to the Court of Chancery for a 
misapplication of their funds, Rex v. Caermarthen 
Corporation, Coop. Ch. rep. SO — Colchester Cor- 
poration V. Lozvten, I Ves. Beam. 226 — Drimmcr v. 
Chippenham Corporation, 14 Ves. 245. The effect 
of the appointment of a receiver would be to de- 
prive the corporation of the benefit of their charters, 
and to give the Court of Chancery a visitatorial 
power over them : — 2dly, No relief except the ap- 
pointment of a receiver, was sbught against the 
corporation, nor any misconduct imputed to it, the 
charges of misconduct being made against certain 
individuals of the corporation, called the Common 
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Council. — 3dly, There was nothing in the infor-Mayas, 
mation to show that a charitable use was the object \ ^' ^ 
of it, and a vague incidental statement that theiNPORici- 
property of the corporation was vested in them for^'°^^^^ 
the support of public buildings, bridges, high- charitable 
ways, &c. &c. was not sufficient ; Attorney-General 
V. Smarts 1 Ves. Sen. 72 — Attorney-General v. 
Parker, I Ves. Sen. 43 — Attorney^General v. 
Oglander, I Ves. Jun. 246 : — 4thly, Sthly/ and 
6thly, Because the determinations on the subject of 
charitable uses in the courts of equity in England, 
were not applicable to Ireland, there being no Irish 
statute analogous to the statute of charitable uses, 
4Sd Eliz. in England; and the questions in this 
case were to be decided according to the law as it 
stood before the enactment of that statute: and 
before that time a corporation could not be seized 
to any use, Gilb. U. T. 170— Bac. U. 57. And 
as therefore a grant to a corporation for an use 
would be void )n Ireland s^t the date of the charters, 
it was impossible to conceive that the crown in- 
tended a grant for a void purpose : — 7thly, It was 
not ascertained nor defined how much of the corpo- 
ration revenues was applicable to charitable uses, 
ftnd how much to other corporate puq>ose$ ; and it 
was necessary that the charity fund should be cer- 
tain, and the object defined. On behalf of Lord 
Gort particularly, the reasons were : — 1st, That he 
was made a party as the officer of the corporation, 
not only for the purpose of discovery, but for 
relief: — 2dly, That he was accountable only to the 



USE. 
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May 25, Corporation, and was not a trustee for a charitable 
V '^ _ ^ _j use. 

iKFORMA- And if the object of the information was to 

MUHBER.— compel an account of revenues applicable to chari- 
?T«""^"''^ table purposes, and also of revenues applicable to 
other purposes, then it was multifarious. 

Mr. Leach (now Sir J. Leach, V. C. E.) for 
Appellants. 

The Judge below has said that the jfunds are 
applicable to charitable purposes, which founds the 
jurisdiction. That would be correct if it were al- 
leged as a substantive fact, that they were so appli- 
cable : but it is not so alleged ; it is merely a con- 
clusion of law drawn by him ; and the demurrer 
on that ground is good. 

Sdly, But suppose the jurisdiction established, 
this is an information against Lord Gort as receiver, 
and as such he is bound to account for his receipts 
to the corporation, or a part of it; and equity 
cannot interfere, except upon collusion by the cor- 
poration in breach of its duty ; and there is on the 
face of the information no charge of such collu- 
sion. The information is that Lord Gort had so 
much influence over the Common Council, that he 
procured himself to be made Chamberlain ; that 
he expended the revenues, not for the purposes of 
the Corporation, but for the purposes of the Cham- 
berlain, &c. ; and that he accounted only to the 
committee, whereas he ought to have accounted to 
the corporation at large. But there, is no aflega- 
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tion that the body at large did not do its duty: or May 95, 
that it colluded with the Chamberlain and the other ^^^^' 



^v* 



' body. INFORMA- 

The information prays that another receiver n^ay J^'^^'^^fl 
•be appointed: but can the Court remove him, and charitable 
appoint an officer of its own, when no collusion or 
corruption is charged? This is a mere civil cor- 
poration, and the Court, by this proceeding, 
assumes a power of visitation, which cannot be 
exercised in equity : so that, unless collusion were 
•charged, the demurrer is good on the part of the 
-corporation as well as on the part of Lord Gort. 

The only ground on which the information could 
'be supported, would be that they were trustees for 
charitable uses. Formerly it was doubted whether 
they could be considered as trustees for charitable 
uses : bu£, at all events, here there is a defect of 
averment. The demurrer admits only the facts 
which are well pleaded, and the facts without the 
conclusion of law. Ford v. Peering^ 1 Ves. Jun.RexetReg. 
77 : and it is not here well pleaded that they are li How.^ 
trustees for charitable uses. And, as the inform a- '^'•^^^ 
tion applies to the whole of the revenues, though 
part of them had been stated to be applicable to 
charitable purposes, unless it were stated that the 
whole were so, the demurrer is good. Attorney - 
General v. Corporation ofCaermarthen, Coop. Ch, 
rep. 80. 

Sir Samuel Romilly. No principle is better 
established than thatt, although the Attorney-Gene- 
ral claims more than he is entitled to, if he iis en- 

VOL,. VI. L 
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May 35, titled to any part of the relief, a general demurrer 
. ,_' J will not hold. 

INFOBM4- They admit that if a corporation has revenues 

mubbTki- applicable to the repair of bridges, highways, &c. 
CHABIT4BL* that It is a charitable foundation; and it is here 

VSB. 

alleged as a fact that the corporation holds lands, 
which, by the terms of the grant, are applicable 
, , to these purposes. The Master of the Rolls and 

Lord Chancellor were clearly of opinion that it 
was stated that the lands were vested in the cor* 
poration for the repmr of bridjges» public buildings, 
and highways, which have been held to be chari- 
table purposes. The information has the substan- 
tive allegation that, ''the said estate and revenues, 
'' &c. were so granted and vested in them (the cor- 
** poration) for divers public uses and purposes, 
** for the improvement of the said city, and the 
'' preservation and support of several public build- 
'' ings, bridges, highways, and establishments 
'' therein." This cannot be said to be the mere 
legal effect of the charter. It is a distinct and 
substantive allegation, that there are in the grants 
certain objects which are considered as charitable 
objects. In the charging part of the information 
it is stated, ** that, according to immemorial usage, 
** &c. the corporation revenue should be laid out 
" and applied in upholding divers public buildings 
** and bridges in the city and liberties of the said 
*' city, and in repairing, cleansing, and lighting, 
*' the streets, and highways, in the said city, and 
'' the liberties thereof: and that various grants of 
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** land and other hereditaments to the whole cor-M«y m»v 
" porate body were made for these purposes." , -^ ^ ^ 
Here are two distinct allegations of the application imfoema- 
of these revenues, not merely by the charter, ^'^^Mwai^— 
by the practice also, and that grants of land were ^'^itablb 
made for these purposes independent of the charter. ^'' 
And though all the lands are not granted for these 
purposes, and the lands which are given for 9uch 
purposes are not specified, are we not to have a dis- 
covery ? On this ground alone the demurrer ought 
to be overruled. 

If the complaint had been at the instance of one 
freeman, that the corporation were applying the 
revenues to party purposes, and particularly against 
the interests of the freemen, a question Would 
ame which could not be easily disposed of. The 
question has been agitated. In the case of the 
Corporation of Colchester v. Lowten^ the point, coicbester 
though not decided, was spoken of as doubtful. J^J^JJJ^^ 
In the case of Rex v. fVatson, in 2 T. R. 204. i Ve». Belim. 
Ashurst, J. expressed an opinion that equity would 345'. ' 
give relief, and that eitra judicial opinion was men- 
tioned in the case of the Corporation of Colches- 
ter V. Lowten. The facts, as they must be for 
the present taken, are that Lord Gort was made 
Chamberlain in 1786, that he never accounted to 
the whole body, nor to a select portion of it : and 
applied the revenues to his own private purposes, 
and that these proceedings took place in concert 
with the Common Council; so that there is an 
allegation of collusion. Besides, the Chamberlain 



146 CASES IN THE HdUSE OF LORDS. 

May 95, IS a trustee of a fund for charitable purposes, and 
\^^^' I the Attomey^General has clearty a right to call him 
iKFORHA- to ^count. The demurrers are bad also in form, 
mubbTr.^ *^^ ^®y ^^^ speaking demurrers, introducing new 

CH WRITABLE faCtS . 

Mr. Bell. A corporation has clearly a right to 
alienate its landed property. Whether it can apply 
its funds to improper purposes has not perhaps been 
Rei V.Wat- decided; but the dictum of Ashurst, J. is against 
soo. 204. ' that power. If mayor or receiver applies the cor- 
poration charity fund to his own .use, he is liable 
to account, though the proceeding should be sanc- 
SirT. White's tioncd by the corporation, as in Sir T. White's 

Charity, Vid. , . i_ , ^^J^ ^i / . 

s Vern. 397. chanty, Duke 577.— But here the receiver never 
ssa-'s^Bro. f^ccounted to the whole corporation. 
P.O. 236. Mr. Leach, (npw Sir J. Leach, V. C.E.) The 

Attorney-General stated merely what he considered 
as the effect of the charter, and the practice merely 
of applying the funds to charitable uses would 
not fix upon this the character of a charitable trust. 
But even though it were a charitable trust, the 
Court will leave the officer to account to the cor- 
poration, unless it is averred that the corporation 
colluded : and it is not averred that the whole 
corporation colluded. The demurrers were not 
speaking demurrers ; no new facts were introduced, 
and what were so called were only reasons. 

Order affirmed. 
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ENGLAND. 

APPEAL PROM THE COURT OF CHAKCERr. 

Ranclifpe (Lobd), and others — Appellants. 

Pabkyns (Ladt) Widow of Sir \ n^^^j^t, 
Thomas Paekyns, and othersP^*^''"*"'*- 



settlement on his second marriage, limits estates tail to^»f^»^*» 
the sons of the marriage in his lands, 8tc. in R. without j3^ * *' 
mentioning the manor, the ultimate remainder in. the . ' j 
lands to himself and his heirs. The father having still ^^ bctioh*— 

- the manor of R. and the reversion in fee of the lant£, 8lc. mistakb^^ 
and having two sons of the marriage, afterwards makes pukchasbb 
a will by which he devises all his manor and lands, &c. por val. con. 
in B. and R. to his sons for life, with remainders to their ^'thout^ 
sons in tail. Expressions in the will from which, i^'^BjJoTHOF 
there had been nothing to oppose that construction, itTurs.— ad- 
might be reasonably coniectured or concluded that the misstovs in 
testator intended to devise immediate estates for life to answers^ &c. 
his sons, not only in the manor which was his own, but > 

in the lands, &c. in R. in which they had estates tail 
under the settlement, and thereby to raise a case of elec* 
tion. But in the will he expressly ratifies and confirms 
the settlement, and every thing therein contained. Held 
bv the Court of Chancery that thiS' was not a case of 
ejection, and the judgment affirmed in Dom. Proc. 

l/ird Eldanf (C.) observing that it is difiicult in any case 
to apply the doctrine of election where the testator has a 
present interest in the estate devised, although it may 
not be entirely his own; and here he had manor, and 
the reversion in fee of the lands ; and expressly con- 
firmed the settlement in all its parts; and you cannot, as 
against that express declaration of intention to the con- 
trary, take it by conjecture, call it demonstration plain, 
necessary implication, or what you will, but still only 
conjecture, that he does not mean to confirm. 

A. by will dated 17S5, devises all his real estates in these 
general words, to his daughter I. for life, remainder tQ 

VOIi. ▼!• M 
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Feb. 16, 18, 
80,83, S5; 
March 8, 4, 
1818. 



ELECTION.'— 
HISTAEE. — 
PVRCBASER 
FOE VAL. CON. 
WITHOUT 
NOTICE.— 
LENGTH OF 
TIME. — AD- 
MISSIONS IN 
ANSWSES, 5CC. 



faer first and other sons in fee. Marriage of L and B. 
(B. having no notice of the will) and petition in 1746 to 
parliament for an act to enable them to make a settle- 
ment, they being minors, in which petition I. is repre- 
sented as entitled in fee to certain estates which had be- 
loniied to her father A ; and act passed and settlement 
made on that ground. B. by settlement made in 1776, 
gives considerable interests to C. his eldest son bv his 
wife I. which C. could not otherwise have in his father's 
lif&*time. Will of A. of the existence of which the par- 
ties had been before ignorant, discovered in 1799 ; bul in 
18Q0 by C. claiming the estates under the will of A. his 
grandfather, as eldest son of I. dismissed in Chancery 
without costs ; and the decree affirmed under the circum- 
stances ; it being uncertain whether the estates in ques- 
tion passed unaer the general words in the will of A. 
and whether the representation to parliament might not 
have been correct ; B. honestly believing that he was 
a purchaser for val. con.; so long a time having 
elapsed, &c. 



Case of the 
Leake and 
Thorpe 
estates. 



BiH filed 1790$ J. HE CBse made by the bill as amended in 1800, 
iTiaoof ^^ which will be found more particularly stated in the 
Lord Chancellor's judgment, was generally and in 
substance as follows : By articles made in 1707 on 
the marriage of Sampson Parkyns, eldest son of Sir 
Thomas Parkyns, and Alice Middlemore> Sir 
Thomas and Sampson covenanted to settle certain 
premises in Great or East Leake, and Thorpe in 
Gkbia or in the Clotts, in the County of Notting- 
ham, to the use of tSampson for life, then to the use 
of Alice for life, remainder to the use of the first and 
other sons of the marriage in tail male, remainder to 
the right heirs of Sir Thomas. The marriage took 
place : Sampson died leaving a son Thomas ; and 
aftnwards, ki 17169 a settlement was made in pur- 
suance of the articles, conveying to Thomas an estate 
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ia tail male in the premises, f ft 1790 Thomas «iif- f«Ik w, i«i^ 

on o*i 9K • 

fered a recovery of the manor, mansion-house, afid Mardh*s»4, 

estate, hi Leake, and of the estate in Thorpe. In ^^^ 

17S1, Thomas, who had married Elizabeth Wood- jsvE(»t<m^ 
roffe, and his wife mortgaged the estates both in ««»ta«e.— 
Leak^ and Thorpe to Cornelius Farr, for S,500/. ;poRTiiL. cmt. 
and, in 17«5, for 400/. more, making in all «,900/. ; J™1 
and in the same year, 17S1, TliomaS) by artides, "»»« «» 
ki oonsideration of his wife Elizabeth having MmtoKs nr 
joined him in a fine to secure the mortgages, and ^*«''**»' ^^• 
for other consideratiotis, covenanted to settle th^ o^gage. 
estates to the uses therein mentioned, and parti^ 
cularly to give a portion of 4,000/. to the daugliter 
or daughters of the marriage charged on the Thorpe 
estate. In 1T82, a settlement was made in pur- 
snance of the articles by which the manor, man- 
sion-house, and estate in Leake, and the estate in 
Thorpe, were settled, subject to the mortgage, to 
the use of Thomas Parkyns for life, remainder to 
the use of his wife Elizabeth for life : and then^ 
as to the manor and premises in Leake, repiain- 
der to their first and other sons in tail male, re** 
ftisdnder to trustees for a term of 500 years, to pay 
thereout 1,500/. to Harriet Parkyns, afterwards the 
wife of Richard Farrer, only sister of Thomas, 
remainder to Thomas in fee: and, as to the Thorpe 
estate, j^mainder to trustees for a term of 1000 
years to raise thereout 4,000/. for a daughter's por- 
tion if only one, if two or wiore 5,000/. for their 
pcnrtions, remainder to Thomas in fee : and there 
was a proviso that, in case Thomas died without 
discharging the mortgage, or leaving at his death 
suiRcient assets to discharge it$ the 1,500/. for 
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Feb. 16^ 18, Harriet was not to be raised ; and in case Tbomaft 
March's, 4, in his Ufe-time should advance the sum, or any 
^ ^^^' P^t ^^ i^> ^hat should be a satisfaction in whole or 

ELECTION P^^ tanto. Thomas and Elizabeth had only one 

poLcBASM ^^^^^' ^ daughter, Jane, the mother of the Plaintifl^ 
FOE vAL«coN.the late Lord Rancliffe ; and Thomas being, as the 
woTWE^L ^^ represented, seized in fee of the reversion erf 
lEMOTH OF the estates in Leake and Thorpe, and of an estate 
MisszoMs IK m fee m a mansion-bouse, and lands m Leake, m a 
^**^**''*^' manor, mansion-house, and lands in Sutton Bon- 
nington, and estates in Buckminster and Sawston, 
and in a new river share, made a will datec) 9th 
May, 1735, directing his estates in Buckminster 
and Sawston, to be sold by his executrix for pay- 
jment of his debts, devising a small estate to Daniel 
WoodrofFe, a brother of his wife ; and then devising 
'' all his other real estates not therein-befpre men-^ 
" tioned,** to his wife Elizabeth for life, remainder 
to Francis Lewis, in trust for his daughter, Jane, 
for life ; and then for her first and other sons and 
their heirs ; then for her daughters and their heirs ; 
and, in default of any issue of his daughter, for his 
sister Harriet Farrer for life, remainder for her 
issue, male and female, and their heirs : and he di- 
rected the residue of his personal estates, after pay- 
ment of his debts, to be laid out upon good security,, 
and the interest to be paid to his wife for life, andr 
on her death, the principal to be laid out in the 
purchase of lands to be settled to the same uses as 
his other real estates : and he appointed his wife 
sole executrix, who, as the bill alleged, duly proved 
the will. And the bill alleged that the late Lor4 
Rancliffe, son of Jane» did not, until a short time 
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before his death, dbcoyer the will, and that it had Feb. 10, is; 

fiO 9^ Q'i ' 

been suppressed and he kept in ignorance of his Mvch s, i^. 

rights under it. ^^^^' ^ 

Leaving there the statement of title to the Leake electiok.— 
and Thorpe estates, the bill proceeded to state the ""take.— 

PUXCH4S£A 

title to the Ruddington estate, in the county ofFOR^AL.coir. 
Nottingham. Sir Thomas Parkyns, already men-^™^^l 
tioned, his first wife, by whom he had his sonLs^GXHOP 
Sampson, the father of Thomas, both above-men- Misiimiir 
tioned, being dead, by a settlement in 1727, made^"*^*"' ^* 
oh his marriage with Jane Barratt, conveyed the^J^*^?^* 
Ruddington estate, not mentioning the manor, toesute. 
the usse of himself for life^ and created- a term of 
ninety-nine years to secure fhe payment of an an-- 
nuity of 200/. to his intended wife in certain parts 
of the premises ; and a term qf 500 years in the 
rest of the premises, remainder to the first and 
other sons of the marriage in tail male, remainders 
over^ reversion in fee to himself. The settlement 
recited that the premises were contiguous tp the 
mansion-house and lands in Bunny, which stood 
limited to the issue male of Sir Thomas by his first 
wife, which issue was the above mentioned Thomas, 
the son of Sampson ; and directed that Thomas, or 
the person entitled to the Bunny estate after the 
death of Sir Thomas, should have the option 'to 
purchase the Ruddington estate for 13,000/. to be 
laid out in the purchase of other estates to be settled 
to the same uses. The marriage took effect, and 
Sir Thomas Parkyns, the father of Lord Rancliffe, 
was the eldest sen of the marriage. In 1735, old 
Sir Thomas, soon after the death of his grandson 
ThOQiaSy the son of Sampson, which happened on 
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F^ i0, 18, the 1st June, 17M, made his will, dated 18th 
Muck % if August, 17S5, and thereby devised bis manors, 

^^^ ^ lands, tenements, and hereditaments in Biibdj» 

ELEcnow.— Bradmore, Ruddington, &c. &c* to trostees for 
MisTAKB^ ninety-nine years, then to his eldest son, by Jane 
Fom vAL. ooir.Barratt, Thomas for life, remainder to the first an4 
r^l!l^ other sons of Thomas in tail male, with the like 
LEvoTsoF fimitations to his second son George for life, and to 
UMHMI9 his first and other sons in tail male, remainder to 
AmwBM, 8co.j|jg daughter Ann in tail male» remainder to hb 
own right heirs. The trusts of the ninety-nine 
years'^ term were, to lay out the rents and profits of 
the premises, first, in the maintenance and educa^ 
tion of bis sons during their minority, the allowance 
not to exceed 200/. fcur each, and then in the pur* 
chase of lands to be settled to the uses before s.p- 
points, &c. He then directed thai such of bis 
tenants at Bunny and Ruddington as brou^t him 
boon coala to pay so much the load in lieu thereof 
in cas0 they should not be wanted,, and gave some 
other directions, from which it might be implied 
that he meant to devise a present interest in the 
Ruddington estate, and to raise a case of election 
between the will and the settlement of 1727< That 
settlement, however, he by his will expressly rati- 
fied, with every thing therein contained. Old Sir 
Thomas died in 1741, leaving his eldest son Thomas 
about nine years of age. It is material to state 
that by this will the sona had a power of jointuring 
to the extent of 100/. for every 1,000/. fiortune that 
a wife might bring. 
Leftke and The bill .then reverting to the case of the Leake 
Iltat?. ^^ Thoqpe estates, stated that a treaty took place 
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for a marriage between young Sir Thomas Parkyns^^^* ^^ i^* 
and Jane Parkyns* the daughter of Thomas^ the March's, 4^1 
son of Sampson^ and that a petition was presented ^^^^' 
to parliament in 1746 for an act of parliament to electiov, - 
enable them to make a settlement, they being **^^^^^*^"- 

' ^ ^PUBCHASER 

mmoFs; stating that Jane was seized in fee, in re-FoavAucov. 
version expectant on the death of her mother ^OTfcE^— 
{among other hereditaments) of the Leake and^^»®^<>'' 
Thorpe estates, of the yearly rent of 338/. subject missions iv 
to a mortgage of 3,000/. The bill then stated that^''*''^**'^^' 
Sir Thomas and his agents knew of the will of 
Thomas, the father of Jane, and had a copy of it 
in his possession ; and that the will, from which it 
would have appeared that Jane had only a life 
estate in the premises, was purposely suppressed, 
and that the judges to whom the petition was re- 
ferred and parliament had been imposed upon; 
and that therefwe an act was passed reciting that 
Jane had the fee. The bill then stated the act, 
and the settlement of 1747, rhade on the marriage 
of Sir Thomas and Jane, by which a jointure of 
400/. was given to Jane ; and the estates of Jane, 
sulgect to a provision of 2,000/. for younger children, 
were settled to Sir Thomas and his heirs. The bill 
then alleged that the settlement was not conform- 
able to the act, that the estates in Thorpe and Leake 
were, when the bill was filed, of the annual value 
of 700/. ; and that, on the death of his mother 
Jane in 1763, they descended to Lord RanclifTe, 
who was the only son of the marriage. 

The bill then stated various proceedings in 
pbanoery relative to moneys arising out of these 
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Feb. 10, 18, famQy estates ; and, among other things, an order 
March's, 4, in 1756 to pay to Sir Thomas Parkyns the v^hole of 

^^^ ; the rents and profits of the Ruddington estate 

ELECTION.— accrued due since his father^s death, he being tenant 
MI8TAEE.- in tail by the settlement of 1727. The bill then 

PUKCHA8EE •' ^ 

FOR YAL. con. Stated that Lord RancUfFe came of age. in 1776, 
mmicEl- and that he was then, being in ignorance of his 
LENGTH OP rights, induced to concur in a settlement for barring 

TI1IE."~"A1>" 

MiftsroNs IN the estates tail, &c. Under this settlement, how- 

AwswERs, &c. g^gj.^ various important advantages were given to 
Lord RanclifFe which he could not otherwise have 
in his father's life-time. It is proper to state that 
Farr*s mortgages, after various assignments, were, 
in 1792, purchased .by a Mr. Wright, who declared 
that he was only a trustee for Sir Thomas Parkyns. 

Prater, And the bill prayed that it might be declared 

that Lord RanclifFe the Plaintiff was entitled in 
fee to the Leake and Thorpe estates upon the death 
of his mother ; that the settlement of 1776 might be 
set aside, except as to certain mortgages therein 
mentioned ; and that it might be declared that the 
Ruddington estate was meant to be devised by the 
will of old Sir T. Parkyns, and that the Defendant 
Sir T. Parkyns might be decreed to settle that estate 
to the uses of the will, or to make satisfaction to 
the other devisees, and for various accounts. 

Answer* Sir T. Parkyns admitted in his answer that, as it 

appeared at the time of putting in the answer. 
Lord RanclifFe was entitled in fee, on his mother's 
death, to the Leake and Thorpe estates ; but that 
the Defendant discovered the circumstance only in 
1799, and he denied the suppression of the wQl, 
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or any knowledge of its existence till two copies of Feb. i6, is, 
it were discovered among his papers in 1799; or March 2,4, 

any notice of it, or contents of it when the act of ^®^®* ^ 

parliament was obtained ; but adniitted that it did £i.sction.~ 
appear at the time of putting in the answer that MmAKE.— 
Jane was entitled only for life to the Leake andFORVAL.cov. 
Thorpe estate, provided the will operated thereon, ^^i^^— 
He admitted the will of old Sir Thomas Parkyns, i-^noth of 
but insisted that it was meant there to pass, not a missions in 
present interest in the estates at Ruddington, but^"*^^"***^' 
only the manor, and the reversion of the estates, 
which alone then belonged to Sir Thomas. He 
denied that any undue means, or any concealment 
were used to induce the Plaintiff to execute the 
settlement of 1776, from which the plaintiff had 
derived great advantages. 

The bill was dismissed in Chancery in 1809 
without costs. And from that decree the Plaintiff 
appealed to the House of Lords. 

He two pdnts argued were, 1st, whether theAigiwdFeb. 
devise of the Ruddington estate raised a case of ^'^^^' ^' 
election ; Sd, whether Lord Rancliffe was entitled 
to the Leake and Thorpe estates, in fee on the 
death of hi» mother. 

Mr 4 Hart and Pejn/s (for Appellants.) If old 
Shr T. P. had not had the reverdon in the Rud- 
^ngton estate, it would be clear that he intended 
to pass the whole estate, and that a case of election 
would hwfi arisen. It \s doubtful whether he con- 
ceived himself entitled to the manor^ In the set^ 
tlement, 1727, the word manor is not found, but 
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Ftib. 16, IB, the words aU my estate might have led him to think 

SOL 1818 . .^ c» 

^^ ^ that it had passed the manor z and that» if exoe|ited» 
ELBCTiov.— it would have been excepted by name. 
wwaMwr Was it possible that one conceiving himself en- 
FOR vAi. ooy. tided only to a dry, unproductive manor, could have 
wyricx.^ passed it in the words of this wiU? He would 
Iiu^aL *^*^^ ^^ ^y ^^"^r o'f Ruddington, and nothing 
MisBfom IN else« Then it was hardly possible that the testator^ 
Ah«w£fta, .j^ j^^ intended to pass merely his reversion in the 
estate, could have introduced the provisions as to 
waste» the cutting of timber, the 200/. for the 
maintenance and education of hb sons ; as to the 
jointure and ninety-nine years' term; and a$ to 
younger children. These raust have reference to 
the whole estate and a present interest, otherwise 
the children would be all dead before the provisicKis 
wciby V. could take effect. The case of fVeliy is a clear 
Beame 191. autbonty for US. (Lorn Eldon, C. We must look 
at the pleadings in (Velby v. IVelby. According to 
the print the reversion is expressly mentioned there.) 
The reversion is notmratkmed here; so that our 
case is the stronger. They will rely on the clause in 
the will in which he confirms the settlement. But 
that is referrible merely to the provision for his son 
George, and means only — " I do not mean to touch 
'* the provision which you have under the settlement.'* 
And suppose he ididmean to confirm the whole settle- 
ment, he even there evinced his anxiety that theRud- 
dington estate should go with the rest of the family 
estates: and then Lord Randiffe,ifthisbe not a case 
of election, is entitled to the benefit of the jvovision 
in the settlement, and to purchase at the price there 
mentioned . Then the pro^skm as to the boon eoala 
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was entirely iaapplicable to the reversion ; and is it Feb. le, is, 
clear that he meant to pass a present interest. There v ' ' j 
was nothing that prevented thepkdntiflTs now raising election.-* 
the question, for, though many years have passed, pi^kch'aseb 
he had no knowledge of the circumstances tiU ahout ^^^ ^a^* ^^^* 

' WITHOUT 

1800. The election was now decided, and Lord R. sotice.— 
was entitled to compensation. The settlement ofj^^^J^^l. 
1776 was executed by both, but there was no con- Missions ^? 

. » , -r* ,.«. « t 4N9WEE8,«C. 

cession to Lord Ranchne, except a power to burthen 
the estates after his father's death ; and that settle- 
ment had no effect as to the Ruddington estate. 
iLord Eldon, C. Suppose old Sir T. Parkyns^ 
who made the settlement of 1707, had settled to 
himself for life, remainder to Sampson in tail, re- 
mainder to Thomas, if bom before, in tail. Then 
be makes a will devising the reversion to Sampson 
and Thomas, and failing them, to somebody else, 
and, they being dead, would not that somebody else 
take that estate ?) Then we produce the will of 
Thomas of 9th May, 1735, to show the title of 
Lord Rancliffe to the Leake and Thorpe estates. 
There is nothing to satisfy the general words of that 
will except these estates. The attestation did not 
specify that the witnesses signed in presence of the 
testator. That was not necessary, if they did so 
sign ; and whether they did or not was a fact to be 
left to a jury. The point was decided in a case in 
2 Str. 1 109* There are several deeds in which the 
will is recited as passing these estates. Then the 
apswer of Sir T. Parkyns in Chancery admits the 
due execution of the will, and that precluded us 
Jrom going into evidence of the fact ; and yet they 
nowretracU If one admits. too much, there are 
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Feb. 16, 18, means, before hearing, of being relieved from the 
V '_^! . 7 admissions by a supplemental answer. But others 
ELECTioK.— wise the plaintiff is entitled to read and rely on the 
Purc'^H^^s^ admissions as facts. If a will is admitted by the 
FOR VAL. CON. heir at law to be duly executed, the Plaintiff does not 

WITHOUT .^ • 1 1 . , , . 

MOTicE.— prove It; and the heir cannot, at the heanng, retract 
imE— a^'d. ^^^ admission. Such is the practice of courts of 
MISSIONS IN equity ; but the defendant has departed from that 
"' rule, and endeavours to establish a case different 
from, and the negative of, that which he admitted 
in his answer. But supposing he were at liberty 
to retract his admissions, we have evidence to show 
' it, 1st, a deed of 1736, in which there are recitals 
by the testator's widow, and executrix, proceeding 
on the ground that the will passed the estates ; and, 
she being in possession, and having the fee pritnd 
fati€t her evidence is good to cut down her own 
estate, which was an estate for life, instates being 
devised by the will to pay debts, the deed recites 
that she did pay theni. And there is a covenant, 
which is not in the cases, that Sir T. Parkyos may 
enjoy the mansion-house free from disturbance ; so 
that she releases her own title under the will, and 
^ covenants as far as she can for her infant daughter. 

This is strong evidence that these estates passed by 
the will : what is there against it ? It is said, that in 
1746,she represented that herdaughterwas seized in 
fee, and it was so taken by the act. But the act pro- 
fesses to do no more than to enable them to pass such 
interests as they before had, as they might haved6ne, 
if adult, without the act ; and, if it recites that one 
was seized in fee, who was not so seized, that cannot^ 
injure an adverse ^itle j Ptmfret v. Bishop of fFin-- 
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the$ter, 3 WOs. 453 : and, besides, there is a sa^ffFeb.M, is, 
dause. But the circumstance, of such a misrepre- . ' ^ - . -^ 
sentatioiif and an act passed upon it are so singular, electiov.— 
they say, that the court will raise any presumption J^J^'^^"^ 
against it. What is it that is to be presumed ? thatF*^ val. gov. 

WITHOUT 

some deed or will existed, altering the state of the notice^ 
property. But who ever heard of such a ptesump-"^^^^^ 
tion in a case like this ? It does not appear from missions ik 
the proceedings, with respect to that act, that there *''*^**' 
was any evidence at all. There was nothing but 
this representation of the widow against her own 
acts, and other circumstances. Then it was said 
that Sir T. P. was a purchaser for val. con. without 
notice. That did not originally occur to them. 
There is no trace of it in the pleadings ; and it is 
a rule of equity that a defendant cannot insist upon 
that, unless he puts it in issue, that the other party 
may know it and show notice. There is a case in 
Ambler, where leave was given to amend the an- 
swer, that is, to file a supplemental answer, so as to 
introduce this defence. Why? if you can insist 
upon the point without putting it in issue. This is 
referrible to the general doctrine of equity that you 
cannot insist upon that which you do not put in 
issue : . and it would be very hard upon the plaintiff 
if it were otherwise, as he would be deprived of 
his opportunity of proving.notice. {Lord Eldon^ C. 
If the act has a saving clause applicable to your 
case, you are not under the necessity of insisting 
on that point. But is there any case in which a 
court, or this House sitting as a court of judicature, 
has reserved an act of parliament ? I remember a 
case in the Exchequer, in which it appeared that 
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FeKtid. 18^ parliament had disposed otthe property of one en- 
y* ^^ ^^-^ I titiled to a reyeruon ; and it was there held that the 
BuscTiov.— matter could be set right only by the legislature.) 
pui^tlltBT ^^ ^^ strangers to that title, and claim by a paiar 
90R YAL. cov. mount title under the will. A purchaser of a re- 

WITHOUT 

KortcE.-^ vension could never claim the benefit of the pur* 
t^^aL ^^^^'^^ <^ ^^ ground of its being without notice. 
Musioirs iir A plea of thb description must state that the party 
^swKE«» ^^ seized, or represented himself to be seized in 
die. ^ ^' 'fee, and was i9 possession ; and Sir T. P. could not 
4 Cruise Dig. havc pleaded it. It is true, that, in some ot the 
^^^' treatises on pleading, the contrary is stated, aad 

that a case, in Amb. 421. is cited ; but that case 
proves the reverse. It is unnecessary to refer to all 
the cases, as these must be familiar to your Lord* 
ships. It is sufficient to mention that of Daniel v. 
Davison, 17 Ves. 432. Here there was no actual 
possession. Another answer is, that Sir T. P. had, 
in l^;al construction, notice. He was bound to 
inquire, and if he did not, it was crassa negligentia. 
Besides, the will on which we found comes out of 
his possession, and deeds reciting the will ; and it 
has been decided that if one is in possession of a 
document showing the title, he cannot say that he 
has no notice; Shelley v. Shelley y 2 Vern. 2]f5. 
{Lord Eldan, C. I suppose they will not dispute 
this, that one must be taken to have notice of every 
thing that appears on the fisce of deeds in his or 
bis agent's possession at the time of the purdiase.) 
The language of Ldrd Hardwicke in Framfret v. 
Windsor, 2 Ves. Sen. 485. applies to this point. 
Here Sir T. P. admits the possession of documents, 
which show that the estates passed under the will. 
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(Lord Eidon, C. Hie title deeds nuist have I>een F^b. lo, id, 

€0 1818> 

in the hands of the mortgagee.) He had the deed v ' ^ i 
of 1796^ which had nothing to do with the mort*ELBCTiov_ 

MISTAKE.— 
' PUXCHASSm 



gage. {Lord Eldon, C- He came of age fai 1776. ^"^^'«— 



Now suppose you had made good all these points, ^^ ^^^- ^^* 
would a ooutt oi equity sustain thb claim by one noticb^- 
who 9ui!bred the matter to lay over for twenty-fouf "^]J" ^^ 
years after he came of age ? The question is, whe- Missiom m 
ther the bill to remove the term must not be filed ' 

within the same space of time as that within which 
you can bring an ejectment. He being the son of 
Jane, and the estate being his at her death, when 
he came of age, if not before, he would naturally 
inquire about the title. But if he lays by for 
twenty-^four years, can he be heard ?) But the 
father retains, the documents which would have 
discovered the title ; and, where the other party is 
the autlior of the ignorance, he is not entitled to 
avail himself of our delay : and in this case he was 
the parent and guardian. 

Sir & Ramilltf and Mr. Wetherall (for Respond- 
ents). The original ground was fraud in Sir T. P., 
but that is now abandoned. As to the Ruddington 
estate, the question is merely this, whether, when 
the testator devised, in 17S5, in strict settlement, he 
meant to give an estate which he had no power to dis- 
pose of. Th6 rule of equity is, that if a testator shows 
a clear intent to devise an estate which is not in his 
power, but which ^ in the power of the devisee, 
equity compels him to relinquish all benefit under 
tile willy or leave its provisions undisturbed. But it 
must be clear that the testator intended to dispose 
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F^b. i6| i8» of the property ; for it is not to be presumed or in^ 
80,1818^^ ferred that he intended to dispose of that which was 
BLECTioHw-* not his own. The question then is» whether the in* 
puxcH^ tent to dispose ol the whole estate was so clear here 
FPE VAL. coN.|^ iQ YQ^ a csse of election. Now he had in view 

WITHOUT 

NOTICE.— the very instrument which restricted hb power over 
IfulZxl the estate. If he had had no other property which 
MissioHsiir would have answered the description, except the 

AMWEB9» «C. -^ - -, . - « ^. • v.^ 

Ruddington estate, then. a case of election might 
have arisen. But he had the manor, and it does 
not appear that it was unproductive. He had also 
the reversion in fee of the estate in himself. But it 
is not necessary for us to rely cm the reversion. The 
argument^ however, of M. R. in the*case of Welbjf, 
and that of Church v. Churchy proceeded on a wrong 
view; and, in the latter case, the'dedsion was re- 
versed on appeal, and he approved of that. The 
other was not appealed. The testator could not, 
they say, devise SOO/. a-year out of the manor. 
How did that apply to a case where he was enume^ 
rating a great many other estates that did yield pro- 
fits.^ and nothing 4s more. common than to devise 
nioney for the maintenance and education of chil- 
dren, though they have an income of their own ; the 
object being to preserve their own property entire. 
As to the boon coals it is difficult to understand that 
exactly, but it is not sufficient to raise a case of 
election. This was no case of election, therefore, 
even if there had been no reference to the settle- 
ment. But then the testator expressly confirms the 
settlement in every article, which settles the ques- 
tion. They must contend that when he confirms 
he means to destroy the settlement. 
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Then as to the Leake and Thorpe estates. The JJ**^^ J^^®' 
title of Lord R, rests upon an alleged fraud mthout . ' ^/ ^^ 
an object ; that the parties conspired to represent elsction.-. 
that Jane had the fee instead of a life estate ; the pnii!^^4SEB 
estate yielding only 338/. a-year, subject to a ^^^'^^^^^ ^^' 
gage for 3,000/, and 4,000/. for portions, making notice.— 
7,000/. which was more than the value of the estate, time.— ad- 
A fraud to get an estate subject to all these incum-"""^''"'^ 

^ '' ANSWERS, &G« 

brances \fas unintelligible, and a mistake was no 
less so. Now the fact was, the father was seized in 
fee of the estates in reversion, expectant on the 
death of Elizabeth Parkyns, and devised to Jane 
for life. ' They knew of the will and its contents, 
as it was proved by Elizabeth Parkyns. But it 
must now be taken that it was no effectual will to 
pass real estate. The attesting clause does not 
state that it was signed by the witnesses in presence 
of the testator ; and though it is not necessary that 
thb should be stated, yet it is necessary that U 
should be so attested : and if the fact was that it 
was not, then it was not a valid will : and where is 
the evidence that it was so signed ? The will could 
not prove itself even after the thirty years; the 
signing not being stated. If the possession had 
gone according to the will, then it might be pre- 
sumed that it was a valid will. But here there was 
no such ground of presumption. There was an 
adverse possession for forty years, and the question 
was not raised till the lapse of twenty-four years 
after the plaintiff came of age. The statement to 
the legislature b to be accounted for on no other 
hypothesis than that it was not considered a valid 
will as to real estate. It does not appear from the 

VbL. VI. N 
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Feb. 16, Id, deed of 1786, which was executed by her merely as 
. ' ^^ J executrix, how she sold the estates for payment of 
BLECTioH. — debts. 

puscBAsaa ^^ tothe alleged admission, we have not admitted, 
voRVAL. cov.as a fact, that the will was duly executed; but 

WITHOUT , , . . . . . , 

MoncE.— merely that it so appears on the instrument which 
twI^aL y^^ produce ; and the answer refers to such proof 
xmioKsiK as the plaintiff may make of iL The will was ex- 
''"*' 'ecuted in 1735, when Sir T. P. was oqly eight years 
jof age ; and he speaks only from what appears on 
the instrument. We could not plead our purchase 
for val. con. without notice, because the ground of 
relief was fraud, and the only answer was, no fraud. 
If there was any thing wrong, it was a mere mis- 
^ take : and the case comes to this. He becomes 
purchaser of an estate for val. con., and has the 
possession from 1747 till 1800, without any attempt 
tQ shake the title. It is said, that it was not an 
estate in possessioi^, but reversion, and that a plea 
of purchaser for val. con. without notice ought to 
state that the party, from whom the puichase was 
made, was in possession. But there ia no distinc* 
tion in principle. The Court says that, where there 
is a purchaser for val. con. without notice, it will not 
9 Ve».s4» 8S. relieve ; and the case of IValwyn v. Lee was much 
stronger than this ; where the court, on a bill by 
the children, refused assistance agidnst a mortgagee 
in possession. Sir T. P. had no notice. He got 
an assignment of the mortgage, but had no con- 
nexion with the mortgage deeds till 1760. True, 
there was a representation to the legislature, in 
1746, that there was a mortgage ; and it hM been 
dcNrided that he who has notice of a daed shall be 
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'taken to have notice of every thing which it con- Feb. 16, i«, 

SO 1818 

tains, if it be in his power, not otherwise. It was . ' ^ .i 
essefntial that he should have access. But Sir T. P. ELECTtoN.— 
could not have access to the mortgage deeds, evenpJ^cBASEB 
if an infant were as much bound as an adult. Buf^'^^^^-^^o*- 

. WITBOUT 

then, they say, the father was bound to inform the notice.— 

son as soon as he got notice. But the will was in"jj^"^jjl 

the Ecclesiastical Court, and might have been^issrowsiw 

known to the son as well as to the father. Sir T. P. • ' ' 

was a purchaser for val. con. without notice ; and 

the bill is filed twenty-four years after the plaintiff 

came of age, and forty^ years after the title accrued — 

twenty years being the time to which the bringing 

an ejectment is confined at law. As to the effect of 

the act, the cases respecting the effect of private 

acts of parliament will be found in Cruise's able 

book, in which a chapter is devoted to the subject. 

The case of Blake v. Bunbury has no resemblaiice i Ves. 514. 

to the present case : and the case of IVtlby v.% Vet. & 

fVetby has gone farther than any case did before. «• 9 • 

Mr. Hart (reply). As to the point of election, 
the question is, what is the intent ? I do not 
know that courts of justice are anxious to find pro- 
perty to Which the words may apply without raising 
a case of election, provided, the intent is clear to 
dispose of that which is not the testator's own pro- 
perty, nor in his power. The testator thought he 
had power to exclude the issue of his first wife, by 
a codicil cutting them off \^th a shilling, and he 
annexes conditions to the possession of certain 
medals ^ven to the son by another donor : and 
nAfgtit he not idso think that he had power to dis- 

N 2 
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Feb. 16, 18^ pose of the present interest of the Ruddingtixi 
v' J^^' estate ? The income limited to his sons was 
ELECTiov — limited in a way which manifestly showed that he 
puKcuAssE intended that the expenditure should act on -their 
ppE VAL. cow. diligence, and was inconsistent with the notion that 

WITHOUT ° 

voTicE.^ the Ruddington estate vested collaterally in the 
"ME^rL ^^^^ ^^ was certainly difficult to understand the 
M I88IOM8 IN article of the boon coals on Iheir view of the case, 
* not upon ours. Though the settlement is confirmed 
in general terms, he does restrict it in some points, 
and why not in this ? The cases of Riddle and of 
General Churchill show that where an interest is 
taken away in express terms; by an act of parliar 
ment, the matter can be set right only by the le- 
gblature. But this act does nothing more than to 
enable the parties to dispose of their interests as if 
they were adult, and does not profess to create a 
new title or to act upon it. The value of the pro- 
perty had been erroneously stated. The guardians 
had notice of the mortgage, and notice of the deed 
was notice of the contents, whether in the pur- 
chaser's power or not : Mertins v. Jolliffe^ Amb. 
311. And unless the one party could produce the 
deed, the other must either not deal with him at 
all, or do it at his peril. A tenant may refuse to 
show his lease, and yet the purchaser would be 
taken to have notice. Eliz. Qgrkyns, &c. were 
parties to the assignment of the mortgage, and the 
assignee was bound to consider the equity of re- 
demption as belonging to those who took under the 
will. As to the length of tinle the Plaintiff was 
not aware of his. interest, and a guardian who 
ought to have informed him, could not defend him- 
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self by saying that the possession was adverse from Eeb.i6/i8, 
the time of the majority for twenty years, or any . ' ' j 
other period. The court, where the case is clear, election.— 
will not only remove impediments, but decree pos-puR^^^g^ 
session. But, if there is a doubt, the PlaintifF^oR val. cotr. 

• WITHOUT 

ought to be allowed to try his title at law. notice.— 

LENGTH OF 
TIME.— AD« 

Lord Eldofiy (C.) As this case has occupied three hi^sions in 
days in the hearing* without a word too nauchy^j^y*p^|j ' 
having been said) I propose to your Lordships tp^o. 
defer proceeding to judgment till Monday. Another 
reason is, that, as this is an appeal from a judgment 
of my own, I am anxious to consider all I have 
heard, and all that may occur to my own mind 
with peculiar care^ in ord^r that I may be finally 
right, if before I have been in error; 

Lord Eldon, (C.) It would have been a great Judgment. 

F«h QS 1818 

satisfaction to me if I could have had the assistance ' * 
. of other Noble and Learned Lords in determining 
this cause, as it is an appeal from a judgment of 
my own. But I hope I have brought my mind 
unbiassed to the decision: and, if I know the 
operations of that mind, the very circumstance that 
this may be considered as an appeal from myself to 
myself, instead 4>f producing a bias in fevour of 
that judgment, Msould rather produce a bias against 
it; or at least render me so sensible of the great 
duty I had to perform, as to induce me to examine 
the whole circumstances of the case with peculiar 
attention and accuracy. 

I think I can also truly represent that, at the 
commencement of the hearing of this cause, I had 
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Feb.^,i8ia.na miore recollection of it than of a cause which t 

^^j^^ had never hearfi ; although, unquestionably, in the 

MISTAKE^-- course of the hearing my memory was refreshed, 

roT^Au^^v, ^°d I came more quickly to aq accurate understand- 

WITHOUT iiig of the case than I could otherwise have done. 

LEMOTu OF There are two questions in the cause altogether 

M^MiuKs nr distinct, and depending on very different principles, 

AW8w«»», &c.|)oth of them» however, questions of so much difli- 

culty, that I shall, with your Lordships' permission, 

state my own opinion on the question as to the 

Ruddington estate now, reserving the other point 

till Wednesday. 

Cateof thd To attend a little to the pedigree of the family : 

Ruddington .^ appears that Sir T. Parkyns, on his marriage with 

his ^rst wife Elizabeth, tnade a settlement about 

the year 1685, as nearly a» can be collected, by 

which* the issue male of that marriage were made 

tenants in tail of the estates comprised in it. His 

wife, it seems, proved unfdthfiil, and eloped from 

him, and he takes notice of that drcumstc^nce in a 

codicil to his will. 

In 1797, he married Jane Barratt, and had issue 
a son, Thomas, &c. 

By his first wife it appeared that he had issue a 
son, Sampson, and also other issue not material to 
state, as they all died without issue, and there was 
no claim under them« Sampson married Alice 
Middlemoor, and had issue Thomas^ his son, who 
married Elizabeth Woodroffe, who is often men- 
tioned in these deeds. Thomas made a will, which 
has no bearing on this question, and died. Then 
in 1800 the state of the title was, that Sir Thomas 
Parkyns. was tenant in tail of the Ruddington 
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estate, under his fathers settlement. But theP«t>-ss,i8i& 
question was, whether the will, made by old ^^^ ^^^^^^^^^^ 
Thomas Parkyns, in 1735, was not opposed to thatMisTAK£.— 
so as to raise a case of election, and give him only poR vAL**?oir 
a restricted interest. without 

T» jj« NOTICE. — 

It becomes necessary, as to these Ruddmgton lenotb o» 
estates, to state that, on the 2d and 3d March, ^Z^^^;^,^ 
1697, Thomas Winford conveyed to Sir Thomas ^«^*«» to. 
Parkyns and his heirs '' all that the manor and 
** lordship of Ruddington, in the county of Not- 
*^ tingham, with the rights, members, and appurte- 
'* nances thereof; and all the several messuages,* 
'' cottages, lands, &c. in Ruddington aforesaid, then, 
'' or late in the several tenures or occupations,'* of 
^he several. persons named: *' and all other the 
'' manors, messuages, millS) lands, &c. of the ssdd 
** Thomas Winford, or wherein he or any person 
'* or persons in trust for him had any manner of 
'' estate in reversion, remainder, or expectancy in 
** Ruddington aforesiud.** 

This conveys not only all the lands, &c. in the 
possession of Winford, but ipsimnds verbis, the 
manor or lordship of RuddingtcHi, with the rights, 
members, &c. and all other the manors, messuages, 
mills, lands, &c. which he had in reversion, re- 
mainder, or expectancy In Ruddington ; and one 
need use no argument to show that it is to be pre- 
sumed primd facie, that Sir Thomas meant in his 
will of 1735 to pass only what was his own, if he 
had property answering the description in the in- 
strument ; and, if you cast your eye over this deed, 
you will find the same distinction made as in the 
will of 1735, with respect to lands and manors. 
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Feb. 23, 1818. Being then possessed of this estate, he makes the 
ELECTION.— settlement of 1727 on his marriage with Jane Bar- 
MISTAKE.— ratt. The parties to that deed were himself of the 

PX711CHASER 

FOB VAL. CON. fi'st part, Jaue Barratt of the second part, John 
Tot^c'^e'!!. ^^^y ^^ Samuel Sterropp, of the town of Notting- 
I.ENGTH OF ham, gentlemen, of the third part, George Barratt, 

TIME 1 p _ 

MISSIONS IN father of Jane, and John Walters of the fourth 
AflswEEt, &c.pj^yj. Henry Sherbrooke and Richard Porter of the 

172T Settle- 

ment of old Sir fifth part, and Samuel Smith apd Abel Smith of the 

kyw"°onhir ®^^'*^ P*^- ^^> ^y ^^^ settlement, in which no 
second mar- mention whatever is mstde of the mancnr of Rud- 
whf^ states dingtou. Sir Thomas Parkyns, for the considerations 
to*thTsoirof ^^ purposes therein stated, conveys all the mes- 
the marriage, suages, farms, or tenements, &c. situate at Rud- 
dington; and the reversion, &c. to hold ,to Bley 
and Sterropp and their heirs to the use of himself. 
Sir Thomas Parkyns for life : and as to part of the 
said messuages, farms, lands, &c. to the use and 
intent that Jane Barratt, after the decease of Sir 
Thomas, should take thereout a clear annuity of 
200/. for her jointure and in bar of dower; and 
then to the use of George Barratt and Joseph 
Walters, &c. for ninety-nine years, for better se- 
curing the regular payment of the annuity ; (here 
I mark the circumstance that Jane Barratt became 
entitled to an annuity of ^00/. which over-rode all 
the limitations made by the will :) then as to the 
lands, &c. charged to the use of Sherbrooke and 
Porter, &c. for 500 years sam waste, upon the 
trusts after-mentioned ; remainder to the use of the 
first and other sons of the marriage 3uccessively in 
tail male, remainder to the use of Samuel and Abel 
Smith, &c. for 600 years, sans waste, upon the 
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trusts after mentioned, remainder to the use of the^^b. s3,iai8. 
right heirs of Sir T. Parkyns. ^^Zi^^ 

" And the trusts of said term of 500 years are mistake.— 
*' declared to be for raising portions for the younger p^Rv^Lfcoir. 
•'children of said marriage, viz. 1,000/. for one^""<>^T 

^ NOTICE.— 

" younger child, 1,600/. for two younger children, length of 

** and 2,000/. for three or more younger children, miSm^^^ 

" the said portions to be paid at such times and in^»wEBs,&c. 

" such manner as in the now abstracting indenture 

'' is mentioned : provided that if any younger child 

** entitled to a portion should die or become an 

** eldest son before his or her portions should be- 

" come payable, his or her portions to go to the 

'' survivors : provided, that if all such younger 

'V children should die before any of their portions 

** should become payable, then such portioQs not 

** to be raised, but sink into the estate ; and if there 

** should be no younger children of said marriage, 

** or being such, all of their portions should be 

*^ paid by the person entitled to the reversion of the 

''premises expectant 'on the determination of said 

" term of 500 years, then the said term to cease : 

'' and the trusts of said term of 600 years were 

^* declared to be for raising such portions for daugh- 

'' ters of said marriage (in case of there being no 

" &sue male) as are above appointed to be raised 

'' for the younger children of said marriage, payable 

**B8 in the now abstracting indenture is mentioned, 

**^ with the like provisoes, as to the shares of such 

'* daughters as should die before their portions be- 

** came payable, as are above mentioned respecting 

'' the shares of the younger children of said marriage ; 

'* the said term of 600 years to cease in case of there 
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F«b, 93, i8i6.« belngno daughters of said mattiage^ oron payment 
BLscTwir,- *' of thesaid daughters' portions by theperson entitled 
MisTAKt.^ *< to the inheritance of the same premises expectant 
voRVAiMcoir/'^A ^^6 determination of the said term; and re- 
Jotw*!! " ^^"^^^ ^^ **^® ^^^ abstracting indenture of release, 
LENOTH or '^ that the messuages, &rms, lands^ and heredita- 
MiiMoiis nr ^ nsents above granted and released, lay contiguous 
A»Bwtftt,aec. " to the mansion-house of the said Sir Thomas 
'* Pad&yns in Bunny aforesaid, and to several farms, 
'* lands, and hereditaments in Bunny aforesaid, 
'' which, by virtue of a settlement theretofore made. 
*' stood limited to the issue male of the said Sir 
" Thomas Parlcyns, which issue male was Thomas 
** Parkyns, Esq. the son of Sampson Parkyns, Esq. 
^' deceased, who was the eldest son of said Sir 
'* Thom^ Parkyns, party to the now abstracting 
** indenture : It was thereby agreed and declared, 
'' that if the said Thomas Parkyns the grandson, 
** Or, in case of ^is death, the person entitled to 
'* the said estate at Bunny aforesaid^ should at any 
*^ time after the death of said Sir Thomas Parkyns 
** be desirous to purchase the inheritance of the 
'' lands above granted and released» and should pay 
'* unto the said John Bley and Samuel Sterropp or 
'' the survivor, &c. the sum of 18,000/. for the 
'' purposes after mentioned, then, immediately af- 
'' ter payment of said 18,000/. the uses, trusts, &c. 
'' beftM declared of and oonceming the said mes- 
'' suage» lands, and premises above granted and re- 
'* leased, should cease and be void, and from thence* 
''forth the said messuagCi lands, and premises 
'* should enure, and the said John Bley and Samuel 
" Sterropp and the survivor, &c. should stand seised 
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'* thereof^ ta the use of the said Thomas Parkyii8F^.^i8i8. 
" the grandson, or such other h«r at law as should ^ " ^^ 
'* be entitled to the said estate at Bunny, paying icistakb«->-* 
'' the said 13,000/. as aforesaid* and to his heirs and ^ob yA^/a>]r. 
" assigns for ever : The said John Bley and Samuel J™^°^ 
'* Sterrop to be possessed of the said 18,000/. lbmcth or 
'* upon trust to lay out the same upon freehold es-JJc'i^/^g^ 
** tates in the county of Nottingham to be settled >*»^»»^ ^^-^ 
'' to thi^ same uses, &c. : the said 13^000/. and in- 
*\ terestin the mean tinietobe subject to the same 
'* uses and trusts, Sec."* There is in this settlement 
a clause which, although not printed, is very mate- 
rial, that if Sir T. P. should advance for the younger 
children in his Ufe^time to the amount of the por« 
tions, this should be a satisfaction, or if he ad- 
vanced a part, it should be in part, or so far, a 
satisfaction. Without entering into the subject at 
length there are cases where, when a provision is 
toade for younger children by will^ an advancement 
to the amount in the life-time of the testator is held 
to be a satisfaction. And this is material, as your 
Lordships will see by what be did in the will, that 
instead of making the provision there a satisfaction 
of what was due under the settlement, he says that 
it was in addition to the proviMon in the settlement. 
He takes notice, your Lordships observe, in the set« 
tlement that the lands lay contiguous to the mansion 
house at Bunny, which stood limited to the issue 
male of his first marriage ; and if it bad stood there, 
limited to the issue male of Sir Thomas Parkyns, 
it might, by poesibiUty, have included not merely 
his grandson Thomas, but the supposed issue of Sir 
T. P. whether his own or not. But be by this par- 
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F«b. S3,ift8. ticular descriptbn confines it to Thomas, the son of 
/^ "" ' his eldest son Sampson. I call your Lordships' at- 

ELECTION. — r J r 

MISTAKE.— tention to this, as he might be considered as having 

FOR v'al^cov. regard to the circumstance that illegitimate male 

WITHOUT^ issue, who might in contemplation of law be legi- 

LENGTH OF tlmatc, might be included. The next instrument 

xm'i'ovs ur ^ which I call your Lordships* attention is the will 

AJI8WEB8, &c. of August, 1739. And Sir Thomas makes this will 

Win of old Sir after he had made the settlement of 1727, not in- 

Aug. isf 1735. eluding in that settlement the manor of Rud- 

dington, of which for any thing that appears 

he had the fee, and having the reversion in fee 

of the Ruddington estates. After directing the 

payment of his debts, funeral and testamentary 

expenses, he gave and devised — '* All and sin^' 

V gular his manors, lands, tenements, and here* 

** ditaments, situate, lying, and being in the se* 

<< veral towns, parishes, fields» precincts, or ter- 

*' ritories of Bunny, Bradmore, Ruddington, 

" Costqck, otherwise Cortlingstock, East Leake, 

*' otherwise Great Leake, Wysall, Willoughby, 

*<Reyworth, and Gotham, in the said county of 

*' Nottingham, or in any of them ; and all other 

*' his lands, tenements, rents, and hereditaments, 

** lying and being in the said county of Nottingham, 

** and the advowsons of all churches in the several 

** towns and parishes of Bunny, Rey worth, and Cos- 

** took, otherwise Cortlingstock, above-mentioned : 

*' and all his lands, tenements, and hereditaments in 

** Wymeswould and Barrow-upon-Soar, in the 

** county of Leicester, and a fee-farm rent at Bol- 

** sover, in the county of Derby, together with an 

annuity or rent-charge of 100/. per annum issuing 



tt 
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" out of the river Wey, near Guildford, in Surry; Feb. 23, isis. 
" and all and singular his chief rents and fee-farm Election"--' 
** rents issuing or payable out of any of the said mistake.— 
** towns before-nientioiied, or any of them, or.outpoE vAx.oiHa 
" of any lands or tenements in the precincts of the^""°^^ 

J r NOTICE. — 

*' said towns. length of 

" Unto John Sherwin, of the town and county ^\^;^s^ 
" of Nottingham, Esq. Richard Porter oif Arnold, ^^sw^rs, &c. 
'* in the county of Nottingham, Elsq. Abel Smith, 
•* of the town and county of the town of Notting- 
'^ ham aforesaid, Esq. Geoi^e Barratt of the city 
'' pf York, woollen-draper, and Samuel Sterropp 
'* of the town an,d county of the town of Notting- 
*' ham aforesaid, Gent., their executors, adminis- 
^* trators, and assigns, for the term of ninety-nine 
" years, to commence from his (testator's) death, 
*' upon the trusts, and to and for the ends, intents, 
'' and purposes thereinafter mentioned, &c. And 
'' from and after the determination thereof. 

*' To his eldest son, Thomas Parkyns, by his 
" then wife. Dame Jane Parkyns for life : re- 
^' mainder to the said John Sherwin, Richard 
'^ Porter, Abel Smith, George Barratt, and Samuel 
'* Sterropp, their heirs and assigns, for the life of 
" the said Thomas Parkyns, upon trust, to preserve 
'^ contingent remainders ; remsdnder to the first son 
'* of the body of his said son Thomas Parkyns, 
" lawfully begotten in tail male ; remainder to the 
'* Sd, 3d, 4th, 5th, 6th, 7th, 8th, 9th, 10th, and all 
*' and every other son and sons of the body of his 
'' said son Thomas Parkyns, lawfully begotten, se- 
'' verally aiid successively, in tail male ; remiunder 
'' to Geoi^ Parkyns, testator's second son, for life ; 
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F«b.ss,i8is.<<reiniunder to the sud John Sherarin, Richard 

V , ' 

BLECTIOV— 



' "" *' Porter, Abel Smith, George Barratt, and Samuel 



MISTAKE.— 



*' Sterropp, for the life of the said George Ptokyns, 

voE VAU Go«. upon utrst to preserve contingent remainders: re- 

wiTHovT «« munder to the first son of the body of the said 

LEtfOTH or ** George Parkyns in tail male ; remainder to the 

mss^ioT.^iir '* 2ci, Sd, 4th. 5th, 6th, 7th, 8th, 9th, 10th, and 

AKiwEBs, ke. M all and every othw the son and sons of the body 

'* of the said George P&rkyns, lawfully begotten, 

** severally andeuccessivdy, in tail male; remainder 

'* to all and every other the son and sons of the said 

'' testator s body, lawfully begotten, or to be be^ 

'' gotten, severally and successively, in tail male ; 

" remainder to testator's daughter, Ann Paricyns, 

" in tail male, with the ultimate remainder or re- 

** version to testator's own right heirs for ever : 

" Proviso, that no wilful waste should be com- 

'' mitted on all or any part of the said estate thereby 

*^ limited) or that the person or persons for the time 

** being entitled to the same by virtue of the said 

'* limitations, should make sale of, cut down, or 

'' destroy, any timber or other trees standing on 

** said estate (except as therein excepted, and sub- 

'' ject to certain restrictions therein mentioned).** 

Now the utmost construction that can be given 
to this, primAfacit^ is that he means to dispose of 
such estates at Ruddmgton as were his own ; and 
these were only the manor and the reversion. But 
although it appears, ^iift4/ici>, that he meant to 
pass only what was his own, yet if the context 
shows that he means to propose a case of election, 
and chooses to consider that which was not his own 
as his own, for the purposes wfaicfb he had hi view 
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ki making his will, the expression my manor, lands, Peb. as, isis. 
&c. will not prevent a case of election firom being TT^^""*^ 

* " ELECTIOV.**- 

raised. And all the cases from that of iVayf v. mistake^ 
MordaunU which is usually considered as the fi»t, J^*^'^^^^ 
though I rather think it is not the first, case on the without 

. ° NOTICE.— 

subject, to the present time, election amounts to this, lbvotb of 
If I choose to devise my real estate to the Noble ^j^^^g^y 
Marquis opposite, I put it in this way because the ^nswims, dec 
illustration will make it more familiar : and in the^5*"'^ 
same will I dispose of an estate which is not mine s^ectioii. 
but his, a court of equity will say that he shall take 
no benefit from that will unless he makes good the 
whole of the will : and the Noble Marquis would 
not take therefore, unless he allows the whole of 
the will to be effectual, i. e. suffers hb own to be 
disposed of according to the will or makes compen- 
sation for as much as he takes of mine. That is 
election. But primd/acie, it is not to be supposed 
that a testator disposes of that which is not his own. 
It must be by demonstration plain, by necessary 
implication, meaning by that the utter improba- 
bility that he could have meant otherwise, that the 
case is raised. But where there is that plain de- 
monstration, that necessary implication, then you 
must give up all to pass according to the will, or 
make compensation. But it rests upon those con- 
tending for a case of election t6 show that there is 
that manifest plain demcmstration, and utter im« 
jMrobability. So that the question comes to this, 
whether it is just reasoning in this case to say that 
there is that clear manifest declaration of intention 
which raises a case of election. Now it isunquestion- 
able that if by these words describing the premises 
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Feb. S3, 1818. he intended to devbe a present interest in the pre- 
''^'"Y"-^ mises in which his first son Thomas had an estate 

ELSCTION— 

MISTAKE tail, that amounts to a case of election ; but that did 

FoE^vA^^MK.*^^' touch the term of ninety-nine years for the re- 
wiTBouT gular payment of the wife's annuity, nor the term 
LEKOTHOP created for the purpose of raising portions. The 
MiMiws IN *«stator then devises and bequeaths a fee-farm rent 
ANswEfts, flee, and a rent charge, as a provision for his second son 
George. And if he had stopped there, this case 
1 Vet. Jan. would have been similar to that of Blake v. Bun- 
^^^' bury. But it does not stop there, for he shows that 

he had in view the settlement of 1727, and declares 
that this provision was in addition to any portion 
given to George by that settlement which he ex- 
* pressly ratifies and confirms with every thing 
therein contained. Now in order to raise a case of 
election, you must either strike out these words, or 
you must say that these words have the same mean- 
ing as those in Blake v. Bunbury, i. e. that he con- 
firms the settlement only as for as respects the 
portion given by it to George. George also had an 
estate taSL by the settlement, and he must be sup- 
posed to intend to continue that, and to destroy 
the estate tail of Thomas, or to confirm the settle- 
ment, except in so far as respects the estates to 
Thomas and George ; but he has said that he con- 
firms it and everything therein contained. And 
upon what principle you are to strike out these 
words of such mighty import, and without any ex- 
press declaration to warrant it/ is more than I am 
able to state. 

Then he declares the trusts of a term to be that 
the trustees should lay out the rents and profits of 
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the premises comprised in the terms» first for the ^•^•*^'^^- 
maintenance and education of his sons Thomas ^nd^j^^^^l^ 
Georae Parkyns, and then in the purchase of*«wAKii.— 

lift / • « « ^t PURCHA§Ka 

lands, &c. to be settled to the same uses as the pre- for val. gov. 
mises before devised. Then recollecting that hpH^fc"!!!! 
had a daughter, Ann, he gives her 1,000/. at her age length as 
of twenty-one, or marriage, which should first missions iv 
happen; and then in case of her death before ^"**'*"»*^* 
twenty-one and unmarried,he directs that the 1,000/. 
should not be raised, but sink into the residuum of 
his personal estate ; and this 1,000/. observe, is over 
and above the 800/. to which she wa& entitled under 
the settlement. 

Then he empowers bis son to give a jointure to 
a vidfe ; and it is ik>t immaterial, when we conw to 
consider the case of the Great Leake and Tbfifpe 
estates^ that the jointure was to be 100/. for every 
1,000/. fortune brought by the wife. This I say is 
material, because you will see that the valtie of 
the fortune of Jane Parkyns is, upon this prin- 
ciple, such as to entitle her to sueh jomture or 
nearly so as was provided for her by the settlement 
made after the act of parliament, of which your 
Lordships heard so much in the course of tb(S ar-- 
gument« 

Then there is a power to Thomas Parkyns^ Ac. 
to demise for twenty-one years at the vents men- 
tioned, together with oertam boons and servieesto 
which the tenants were to be bound : and it l|as 
been said that, connecting this with the boon coals 
sifterwards mentioned, Sir Thomas devised 4m im* 
mediate Estate in the lands and pretoitM at Had- 
dington . My opinion, howevw, is thac, when' » 

vot. VI. o^ 
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Feb. <3 , 1818 . testator expressly confirms a settlement and every 
EwcTimr.— tl^ng therein contained, you cannot, as against that 
MISTAKE.-- express declaration of intention, take it by conjee- 

PURCHASER 11 • I • « • • 

PORTAL. CON. ture, call it demonstration plain, or necessary im- 
WITHOUT plication, or what you will, but still only conjec- 
LEvoTH OP . ture, that he does not mean to confirm : and that 
MinioNs nr y^u cannot reasonably conclude that, because he 
ANSWERS, accuses expressions which apply to some and not to 
others of the subjects devised, he contradicts him- 
self, and does not mean to confirm, although he ^ays 
that he does confirm ; and all upon the ground of 
these nice, critical observations. 

Then he directs his trustees to advance a sum not 
exceeding 200/. to each of his sons for their main- 
. tenance while at school, the university, or inns of 
court ; and it has been contended that, considering 
the fortunes to which the sons would be entitled, he 
could not have thought it necessary to give the 200/. 
for the maintenance and education of his sons, unless 
he had intended to raise a case of election. But 
we should make wild work if we were to draw such 
aa inference ftova the mere circumstance that the 
father gives so much for the maintenance and edu- 
cation of his sons, meaning merely that they i^hould 
not have the power of spending more during their 
minority. 

Then the testator imposes conditions with respect 
to certmn guns, iron trunks, and also certain medals 
which the son Tliomas had as the gift of his grand- 
father. That raises a dear case of election as to the 
medals, which the son had as the gift of another 
person: and the single question is this, whether, 
as he has raised a case of election as to these medals, 
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lie can be considered as having undone that settle- Feb. 2;$,i8i8. 
ment which he has, in express terms, ratified and ' — v — ^ 
confirmed, with every thing therein contained, mistake.^ 
That appears to me by far too strong an inference, po" vIl*^^,, 

Then comes the directions with respect to the without 
boon coals, and it has been argued that because this lbngtii of 
applies to both the Bunny and Ruddington estates, J^'^^^j^^**" 
you are to shut out of the will the words ** every amsweeb, &c. 
" thing therein contained ; *' but it b impossible to 
give that provision an effect which would destroy 
other parts of the will. 

I notice also that he here mentions a gentleman 
of the name of Weekes who, it appears, had mar- 
ried his sister, and this is material with respect to 
the Leake and Thorpe estates, as that gentleman 
must have known something as to the titles. 

Then he gives rings of a certain value to the 
judges, &c. And here I notice a circumstance which 
has some, though not much bearing upon the other 
question, but which is not to be overlooked, that 
among those to whom he gives rings Francis Lewis 
is mentioned, who was the trustee in the will of 
Thomas Parkyns, and therefore must have been on 
terms of intimacy with the family^ and have had 
some knowledge of its affairs. In that same months 
August, 1735, the day following the day of the 
date of his will, he takes into consideration the pos- 
sibility of his first wife Elizabeth having brought 
into tite world any children after she left him, and 
he says in a codicil ''Whereas Dame Elizabeth 
'' Parkyns my late wife did, for the three last years 
*' before she left Bunny, elope fit>m my bed and 
*' lie separate in another, and afterwards eloped and 

o« 
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Feb. ^,1818.'' parted Irom me and lived in London for many 
^'■""^^^^ * ** years, &c. and never returned, but there died, &c. 
MMTAKE.^ '^ And whereas it may so happen or hath, that my 

Fom vVl?co»- " s^^^ ^'^^ "™^y ^^^^ ^^ ^^^ ^^ moT^ child or chilr 
WITHOUT " dren during the three years she left my bed, and 

NOTIC£.— ^ » 1 • . . • 

LEnoTu OP went up to London, or dunng her elopement 
"r';--;^ " thither, Sec." Now the use I make of it is this, 
AviwEns, &o.that it manifests that he had it in his mind that Eli^ 
zabeth, who had lived in his house for some time, 
during which she had not been in his bed, might 
still have had some children whom the law might 
construe to.be legitimate ; and that if the settlement 
made on his first marriage gave the estates to all the 
issue of that marriage, a difficulty might occur in 
giving even the Bunny estate in possession to the 
children of the second marriage. It was usual in 
old instruments to give a shilling to those who 
would in law have been entitled, and to near re- 
latives, from a notion, a very false one, that this 
was neces^ry in order to exclude them : and he 
therefore gives each of these children, if any, a 
shilling and no more. But it is too much to say that 
therefore he meant to take, or thought he could so 
take from the children of the second marriage, the 
interest whieh they before had, if they hod it. ^ 
In the third cocticil, he gives a further sum 
of 500/. to his daughter Ann. He does not say 
there that this was to be in addition to her pro* 
^ion under the settlement ; but having given her 
bdfore 1,000/. which he says was in additioii, so 
this tdo must be in addition. But in the last 
Mdicil, that of 1740, he does say that die sum 
there gyven to Ann ^i^as in addition. And it is 
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necessary here to advert to a circumstance which F?b. 93,1819. 
was overlooked in the course of the argument with ''•'•■^v— ^ 

^ ELECTION.^- 

respect to the Leake and Thorpe estates, in which mist^ulh.— 
it was contended that certun persons might be con-p^a^^L?!^» 
sidered as guardians by implication ; but there is an^'^^^^j^ 
end of all doubt bs to that, since in this will he ex-LENCT«oF 
pressly appoints the trustees guardians of his chil-]|/j^^^^j, 
dren. Avawsn^, fcp. 

This is the whole of the will ; and the question here 
is, have you that demonstration plain or necessary 
implication, looking at the whole of this will as I 
have stated it, that he meant to dispose of the es* 
tates tail of his sons under the settlement, and to 
convert them into estates for life only, with remain- 
ders to their first and other sons in tail ? Have you 
that manifestdeclaration plain ? With respect to that, 
I say that it is difficult in any case to apply the doc- 
trine of election where the testator has some present 
interest in the estate disposed of, though it may not 
be entirely his own. In this case he had a present 
interest : he has a manor in which, for any thing 
that appears, he had the entire fee ; he has the re- 
versicHi in fee of the whole estate, and he has ex« 
pressly Confirmed the settlement of 17S7 in aJl its 
parts ; so that it was impossible in this case to con-* 
tend that he forgot the settlement, which, with every 
thing therein ccHitained, he expressly rat^es. 

There are arany cases under this head ; but they 
all amount to what I have already stated. One 
ease which I argued, in 1792, was referred to, tbftt 
of Blake v. Bunbuf^f. The case was this : Siri Vea. Jun. 
Patrick Blake, in .a settlement made om his marnage^^^* 
in 17&S, for the GQnsideratk)ns therein mentioned. 
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Feb. g $, 1818 . and for making a provision for the eldest sofi of the 
ELECTioK. - ntianiage, granted to trustees and their heirs, a clear 
MISTAKE.— rent charge of 2,000/. per annum upon his estate in 

PURCHASEK 

FORVAL.coir.the island of St. Christophers, payable half yearly 
notice!— ^"* ^^ ^'^ ^^^ singular the lands, tenements, &c. in 
LENGTH OP trust for the first son of the marriage in tail male ; 
Missions IN remainder to the second and other sons in the same 
ANSWERS, &c. manner; remainder to himself in fee. To secure 
this rent charge, a term of 2,000 years was vested in 
other trustees, upon trust, to permit Sir Patrick 
Blake to receive the rents, &c^ There was a pro- 
viso that the rent charge should cease if Sir P. 
Blake should settle lands of equal value in Great 
Britain upon the perspns to whom it was limited. 
By this settlement there was also a charge of 
20,000/. for the younger children, after the death 
of their mother. The will was made in ^784. He 
had no real estate in St. Christopher's, except the 
estates charged. By the will he devised all his real 
estates in St. Christopher's and Great Britain to 
trustees in fee, upon trust, as soon as conveniently 
might be after his decease, to convey those estates 
for a term of 500 years, and subject to that, to the 
use of his eldest son in strict settlement ; reminder 
in the same manner to his second and third sons, and 
to his daughters successively, with other remainders' 
over, with directions that all persons who were to 
take should take the name of Blake ; and it was 
contended that the eldest son must make his elec- 
tion : and to show your Lordships upon whut nice 
grounds these cases are sometimes argued, it was 
contended, that this was not like a devise of an 
estate^ A. und another, B. but that the 2,000/. rent 
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charge was not parcel of the estate ; that he must Feb. 83, i6i6. 
mean lands; and that he had nothing of his own '"— '•v-*^-^ 
but the lands. Then the testator in that case, after kistake.1. 
specifying the trusts of the 500 years* term, makes ^^*^"***=*^ 

FOR VAl.« coin* 

another provision for his eldest son out of an without 
estate in Montserrat, and gives him his house in length op 
Portland-place, and then follows a very ms^terial^'"*-^^'^ 

^ * ^ Missrovsiir 

clause : " And I do hereby ratify and confirm . the answers, &c. 
*' settlement whereby my younger children, J. H. 
** Blake, and Annabella my daughter, by my former 
**' wife, are entitled to S0,000/. in equal propor- 
** tions ;** and it was argued there, as it might be 
here with respect to George and Ann, that if he 
meant to confirm it in that particular, and not in ^ 
other respects, a case of election arose. But that 
is not the whole ; for he further says ;" So far as 
'' the same relates to my said children.** So then 
he, having no present interest in the St. Cbris-^ 
topher's estate, gives these interests, and takes 
notice of the settlement, and confirms it, so far as 
relates to the younger children ; from which it was 
argued that he did not mean to confirm it» in all re- 
spects, as he has here done, when he says, that he 
confirms it and every thing therein contained. The 
Court says : " It is the settled doctrine of a court of i Ves. 59s. 
*' equity, and agreed on all sides, that no man shall 
*' be allowed to dbappoint a will under which he 
'* takes a benefit. To put the strongest instance at 
'^ once, if a man takes upon himself to devise to B. 
'^ lands to which he has no colour of title, and 
** which are in the possessicm, or are the inheritance 
*^ of A. to whom some part of the testator's estate, 
*' real or personal, is also devised ; A. must either . 
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rdb.ss,i»i9.<< rcnottnce, to the extent of his own estate, the 
^~^^*""^^ ** estate devised, or must convey his own estate to 
MisT4KE«— '' B. It is but a modification -of the same case, 
voRVAucoir/' where a man has subjected his estates to special 
WIT80UT « limitations or incumbrances, and by his will 

lfOTICE.-«- 

LEM«TB0F '' makes a new disposition of the same estate, free 
Mw^oMs nr ** ^** discharged from the incumbrances, or under 
4X8wiBt,&c.«< different limitations : the incumbrancers deriving 
'* other interests under the will, if they will take 
^' by it, must not disappoint it ; but must permit 
** the estate to go in the new channel, and as free' 
'* from incumbrances as the testator intended. 
'* Therefore, as to the argument from the supposi*- 
'^ tion, that this had been a mortgage instead of a 
** rent charge, if it was so, and the estate bad been 
" disposed of by the testator, free from the mort*^ 
^* gage, the case would be the same, only in dif- 
" ferent words, for a mortgage comes under the 
^ head of incumbrance. This putting a devisee to 
'' his election, however reasonable and just it may 
*^ be, was certainly a very strong operation of a 
** court of equity ; and I agree, the intent of the 
** testator to dispose of that which is not his, ought 
** to appear upon the will, with such explanation, 
'* however, oi the primd facie appearance as the 
** law admits ; and that it ought to appear by de- 
** claration plain or necessary conclusion from the 
*' dreimistances : * and no man oughts under pre- 
'* tence of this rule, to be spelt or conjectured out 
'* of his property. But as on the one hand we are 
^* not to do it by cotyecture ; so on the other, we 
" sflre not to refuse our assent to that moral certainty 
** and demonstration which, in sndh cases as the 
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'' presenti the general obgect of both instniments^ F«b. 39, leie. 
. •* the nature of the sulgeoti the soope «nd purnew ^^^^^J^^^ 
'' of the mil, the obaervotions upon the particular mistakb^I- 
'' clauses, and the force of the expressions con-^^^v^V,'<!^v. 
'^ strued, according to their naturd import^ may^'^^^^]^ 
" produce.** The Ck>urt was of opinion that that length of 
was a case of election. These are the prindplesy^'^^^^j^^i* 
and such the determination. a«swbr«. &c. 

Hereit was not necessary to mention the reversion, ^^fj^,^ ^* 
I think, it would pass under the general words» wbe- Beam/ 191. 
ther particularly mentioned or not, tor we must sup- 
pose that the testator meant to pass all belonging to 
himself that may be included in the words. But I ask 
whether, looking at the whole of tins will taken toge- 
ther, it can be jusly said, that the testator meant to 
passanimmediateinterestyhavingthe rev^rsiononly P * 
This is a case, in which th<s testatw expressly declares 
that he means to confirm the settlement and every 
thing contained in it ; and not one in which he says 
that he confirms it in one particular, leaving it 
open to the inference, that he means to destroy it 
in all other respects. That i% not all. It is the « 
case of a testator making a provbion for hb younger 
children, in addition to that which they had under 
the settlement, and, at the same time, confirming 
the settlement not as to them mily, but as to every 
thing therein contained ; and not only that, but of 
a testator who had a manor which would satisfy the 
words of the devise. * 

I do not deny, no man can reasonably deny» 
that, if the testator had been asked, when he made 
his will, and it had been read over to him, whether 
he meant to devise the reversion only, or the poesea* 
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Feb.s3,i8i8.8ioii also, he could not but admit that with respect 
BiECTioM^ to these boon coals^ and some other minor parti- 
xisTAKE.^ culars, there was an ambiguity. But what can you 
FOK T^L^i^v ^o i^ ^ 9^^^ where he himself has expressly declared 
wiTBODT that he did not mean to dispose of that which was 

HOTICE.— ■ 

LENOTK OF uot his owu ; and confirms the settlement and every 



TiME,-.AD. thing therein contained 



MrSSIOMS IV 

A»8WE»8, &c If then there is an ambiguity, we*must, notwitb- 
standingy confirm the settlement in all respects as 
the testator himself has done, and my humble 
bpjnion on that point is exactly the same as it was 
in 1809. ' ' 

Feb. 95, 1818. Lord Eldon, (C.) I propose this day merely to 
L^ke 1^^ state particularly the nature of the title to the Great 
Thoipe estate. Leakc and Thorpe estate, reserving the considera- 
tion of the doctrines in law and equity, upon which 
the question is to be dedded^ till the next day of 
causes. 
Additkniai But fiist permit me to mention a circumstance, 
uto^roue with respect to the Ruddington estate, which I ibr- 
of Rudding- g^t the Other day, a circumstance not essential to 

ton estate* ^ ^ 

the decision of that question, but of sufficient im* 
portance not to be overlooked.. The question there 
was, whether the will of Sir T. P. in 1735, pro- 
posed a case of election as to the Ruddington estate, 
that is, whether after having settled the Ruddington 
estate upon his first and otiier sons in tail male, he 
meant to devise that estate under the will ; and his 
son Thomas, being himself tenant, in tail, inde- 
pendent of the will, whether, if he chose to take 
under tiie will, he was bound to allow his interest 
in that estate to be reduced, so as to make him 
tenant for life vrith remainder to his first and otiier 
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sons in tail male. In 1756-7, proceedings took Feb. ss/isis. 

place in the Court <rf Chancery confirmatory, in ' v-^-^ 

somie of its stages, of my opinion. Your Lordships mistake.-^ 
will recollect that the Ruddington estate was on® p|R^v"/t^.^^jr. 
of the subjects of property then in dispute; that without 
Thomas and his brother were to be allowed only^^c^THTr 
800/. a year each, and that the surplus rents and '^'^*-""^'*- 
profits wete to be formed into a fund for the pur- answers, &c. 
chase oi lands to be settled to the same uses as those 
before limited ; the consequence of which would be, 
that if there was a surplus of the rents and profits 
of the Ruddington estate, it would be a fund for 
the purchase of other lands. The property was 
under the care of the Court of Chancery ; s^ Sir 
Thomas Tarkyns, who was tenant in tail under the 
settlement of 1727, applied to the Court, stating 
that a receiver had been appointed, not only of the 
Bunny estate, but also of the Ruddington estate, of 
which he was tenant in tail ; and that the rents and 
profits of that estate were his, and were not affected 
by the dispositions in the will of Sir Thomas 
Parkjrns, of August, 1735. It became therefore 
necessary to consider the question of election with 
reference to that point;. and the Court, adopting 
the ojnnion of the master, ordered the rents and 
profits of the Ruddington estate to be paid to him. 
It is quite impossible that the Court should not 
have looked at the question of election, as the 'peti- 
tion proceeded on the ground of the distinction ; 
so that my opinion was then acted upon. And 
subsequent to the will of 1735, a mortgage, was 
made of that estate, upon the notion that the son 
wad tenant in tail, and might suffer a recovery, and 
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Fab.s5, 1818. tibftt the wiU did not ^b88 the Ruddingtod estate^ m 
^""■^^ ' which the testator had no present interest, btt a 
1CI8TAKE.— manor, and the rest m reversion. The qifestian as 
roB vAL'!''^».to *^ licake and Thorpe estate is different. 
WITHOUT ^ow the title to the Leake and Thome estates 

MOTICE.— 

LENGTH OF seeotis to de^esd ott the foibwing Instniments. The 
Miwioirs nr ^^ ^ these b» the articles of agreement made 
AmwEBs, SiCs OB the naafrisge of Sampson Parkyns, the sen of 
Llake^d" ^ Thomas I^kyns, by his first wife, and Afiee 
Thorpe es- Middlemc»e, recitii^ that Alice Middlemore was 
ArtidM^^' * miaor, and seized of two parts, and entitled in 
«^«n»»fn«g« rereman, on the death of her mother, to the other 
ParkynsT^ third part of certain premises mentioned : and that 
the mother was wUling, ia ooiuoderatioB of the 
marriage, to release hw interest in the premises. By 
that instrument^ it was witnessed that the mother 
oorenanted to rdease accordin^y, and that Alice 
should, on her coming of age, sell the premises ; 
and that the moneys arising from the sale should be 
paid to Sir Thomas Parkyns, the father of Sampson : 
andSirThomas and Sampson Parkyns covenanted to 
settle lands in the oountiesof Nottingham, Lincoln, 
Derby, &c. of iOOi. yearly value for every 1,000/. 
tiiat nught be received by Sir Thomas from such 
sate, to the use of Sampson P&rkyns for life ; re- 
mainder to the said Alice for life ; remainder to the 
first and other sons .of tiie marriage in tail male, 
with several remainders over: the ultimate re- 
mainder to Sir Thomas i^arkjrns m fee. The mar- 
riage took effect, and Sampson died, leaving Alice 
and one son, Thomas Pfirkyns, the maternal grand- 
^ , . father of the Appellant's faidier. 

settlement !»,__, . • • . , • 

171a. These articles were partly earned mto eacecution 
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in 1716, aft^r the deasth of Sampson Parkyns ; and Feb. 95, 18I8. 
the pflftim to the settlement wei*e Sir Thomas ''-*^v~' 
Ptarkyns of the urst part; Alice Ptokyns, relict of mistakb.— 
Sampsod, and her mother, of the second part ; An- ^^l^y^l^lon. 
drew Hasket and William Porter of the third part : without 

NOTICE.^** 

and Sir Richard Cost and Thomas Carter of theLEKora op 
fourth part. Here I wbuld notice the names of Jj'^g;"^^ 
Porter and Carter : and it is a circumstance which auswbes, fee. 
deserves attention, that persons me so often named, 
who were relations of the parties and witnesses to 
many of the deeds, and probably knew something 
of the effect of them. And here I observe that, 
as in the case of the Rnddington estate, there was 
a manor as well as lands ; and some of the instru- 
ments included both, and some not ; so here, in 
the case of the Leake ei^tate, where there is also a 
manor as well as lands, the manor is omitted in 
some of the instruments, and included in others. 
The settlement witnessed that in pursuance of the 
articles Sir T. Parkyns conveyed to Haskett and 
Porter all these several pieces or parcels of ground, 
and inclosures, Ipng and being within the liberties 
and precincts of Thorpe m Glebis, in the county 
of Nottingham, therein described, and all those 
lands and hereditaments, lying in Great Leake, 
also particularly mentioned, — (not here including the 
manor or the mansion-house), to hold to the use ci 
Alice Parkyns for life, remainder to Thomas Par- 
kyns, the only son of Sampson and Alice, in tail 
male, remainder to Cust and Carter for 1,000 years 
in trust, &c. remainder to Sir Thomas Parkyns for 
life, remainders to the third (Sir Thomas having 
had two sons before, both dead) and oth^r sons 
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Feb. 96, 1818. of Sir T. Parkyos in tail male, remainder to the 

- — ^ right heirs of Sir Thomas Parkyns. The trusts of 

MISTAKE.— the term were to make a provision for daughters m 

J^*^;^^^^, case of faUure of issue male. Your lordships will 

WITHOUT observe, with respect to all the lands which pass by 

LEvoivoF this deed, that the life estate of Alice, and the 

MistioHa nr ^^^ ^^ of Thomas, her son by Sampson Parkyns, 

Aiitw£B8,&c, are prior to the life estate of Sir T. P. ; and I 

mention that, because, if he, thus standing behind 

them, was in possession, as against Thomas, the 

son of Sampson, this might furnish a subject for 

suits, and probably did produce the suits referred to 

in the deed of 1736. This instrument was executed 

in 1716. 

The next instrument to be considered is that of 
1730, made upon a recovery about to be suffered 
by Thomas, the son of Sampson, who was tenant in 
tail of the premises under the settlement, which 
did not include the manor and the mansion-house. 
Thomas conveys to Thomas Woodroffe, with whom 
he was nearly connected by marriage, all that the 
manor or lordship of Great Leake, or East Leake, 
with the rights, &c. thereof; and the capital mes- 
suage, or mansbn-house, in Great Leake, and the 
farms, lands, &c. in the occupation of the several 
persons mentioned, in Leake and Thorpe, in the 
county of Nottingham ; meaning, therefore, to con- 
vey not merely the lands, but the manor and man- 
sion-house in Lefice. And the question is, whether 
it must not be taken that he had an estate tail in 
the manor and mansion-house, acquired in some 
manner which does not appear* But it is not at all 
uncommon to include, in fines and recoveries, pro- 
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perty, as to "which these assurances are not neces- Feb. s5, isis. 
sary. The effect was to make Woodroffe tenant to ^^ v— ^ 
the precipe for the purpose of the recovery. Then aicisTAKB.-. 
mortgageof the premises was made to Cornelius Farr p^^^^^^^^ 
for 1,000/,, and then another for 1,500/., and another ^"hout 

' »— » NOTICE. 

for 400/., making in all 2,900/. And a fine was levied length of 
in 6 Geo. 2. by which the dower of Elizabeth Wood-J^'J^;;^^^ 
foffe, the wife of Thomas Parkyns^ was barred. answers, &c. 
Then, on the 16th Nov. 1731, articles for a sefr-i^si. Sege- 
tlement were agreed upon, which, together with the mu Parkyns^ 
settlement afterwards made in pursuance of t^em,y^J^j^**^ 
deserve particular attention, between Thomas Par-* 
kyns, and Elizabeth his wife, of the first part; 
Sarah Woodroffe, mother of Elizabeth, of the se- 
cond part ; and SaviUe Cust and Thomas Woodroffe 
of the third part ; reciting the indentures of mort- 
gage to Farr ; and that, for the more effectual se-. 
curing the repayment of the mortgage money, 
Elizabeth Parkyns, at the request, entreaty, and 
peF9uasion of Hiomas Parkyns, had, together with 
the said Thomas, acknowledged and leided the fine 
already mentioned : therefore, the articles witnessed 
that in consideration of Elizabeth Parkyns having 
levied the fine, and haired her dower, and of 500/. 
paid to Thomas Parkyns by Sarah Woodrofib, 
Thomas Parkyns covenanted to convey to SaviUe 
Cust and Thomas Woodroffe, the manors, lands, &c. 
in Great Leake, and Thorpe in the Clotts, to the 
use of Thomas Parkyns for life, remainder to the 
use of Elizabeth, his wife, for life. And then, as to 
the Thorpe estate, to the same persons for a term 
of 500 years, on trust to raise thereout 4,000/. for 
the daughter or daughters of the marriage ; and. 
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Feb. 85, 1818. in defiuilt of such issue, to the right heirs of Ttiomas 
^"^^"^"^ Parkyns. And as to the manor, mansion-honse, and 
teisTABK.— estates in Leake, to the use of the first and other 
!^*tAL.^^ir. ^^ of Thomas Ptekyns, by Efi^abeth his wife, in 
WITHOUT taU male, remainder to the right heirs of Thomas 

HOTICB.— 

LENGTH OF Parkyus* And it was declared that the fine shouM 
MiwOTs w ®n*"^ to the use of Farr till payment of the mort-^ 
AirswBBs, &c. gage money, and then to use of the trustees for the 
purposes mentkined, or such other puiposes as 
might be agreed upon between Hiomas Parkyn§ and 
Elizabeth his wife. A settlement was afterwitfds 
made in 1789, reciting the articles, and by that 
settlement Thomas conyeyed the mancNr and estates 
in Great Leake, and Thorpe in the Clotts, to trus- 
tees, to the use of himself for life, remainder to 
the use of Elizabeth, his wife, for life ; and then 
as to the Great Leake estates, manor, and mansi<m- 
house, to their first and other sons in tail male, &c. 
remainder to trustees fo^ 500 years, and .then to 
the use of Thomas Parkyns and his heirs. The 
trusts oi the 600 years' term were declared to be 
** in case there should be no such issue male of the 
•* body of the said Thomas Parkyns upon the body 
" of the said Elizabeth Parkjrns begotten ; or there 
" being such issue, all of them should die without 
'* heirs male of their bodies, before any of them 
** should attain the age of twenty-one years : that 
" said Saville Cust and Thomas Woodroffe, or 
'' the survivor of them, or the executors or admi* 
'' nistrators of such survivbr, should, by mortgage, 
'* sale, or demise of all or any part of said manors, 
'^ capital messuages, lands, tenements, and here- 
'* ditaments, situate at Great Leake aforesaid, for all 
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** or any part of said term of 500 years, or out of Feb. 25, 18I8. 
" the rents and profits thereof, raise, within twelve '^■"'"^^— — ^ 

\ , , ^ . _ __- •% , ELECTION. 

•* months after the death of said Thomas Parkyns mistake.-^ 
*' and Elizabeth his wife, 1,500/. and pay the same^^^^^"/^'^^^^^^ 
" to Harriett Parkyns, only sister to the said without 

-.- NOTICE ^— 

"Thomas Parkyns, towards the advancing her length of 
"fortune: and in case said Harriett Parkyns ^'^^^^^-^^^JJ*" 
"should die before said Thomas and Elizabeth answers, &c. 
" Parkyns, leaving issue of her body lawfully be- 
" gotten, then to pay said 1,500/. to such her child 
" or children living at her death, share and share 
" alike, subject nevertheless to the proviso therein- 
" after mentioned. 

" And as for and concerning all those lands, te- 
" nements, and hereditaments lying in Thorpe in 
*' the Clotts, or in the fields, liberties, and precincts, 
" and territories thereof, from the death of said 
" Thomas Parkyns and Elizabeth his wife, or the 
" survivor ; 

" To the use of said Savile Cust and Thomas . 
" Woodroffe, their executors, administrators, and 
" assigns, for 1,000 years, sans waste, upon the 
" trusts, &c. therein-after declared ; and after the 
" expiration or other sooner determination of said 
" term^ To the use of said Thomas Parkyns, his 
" heirs and assigns for ever. 

" The said term of 1,000 years was thereby 
" declared to be limited to said Savile Cust and 
" Thomas Woodroffe as aforesaid, upon trust, in 
" case there should be one or more daughter or 
" daughters of the body of said Thomas Parkyns, on 
" the body of said Elizabeth Parkyns begotten, 
" living at the decease of said Thomas Parkyns and 

VOL. VI. p 
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Feb. 23, 1818." Elizabeth Parkyns, or the survivor, that said 
' v-*"^ « Savile Cust and Thomas Woodroffe, or the sur- 

ELFCTIOK. — , ^ 

MISTAKE.— ** vivor of them, or the executors or administrators 
FOR vlt.! CON. " ^^ s"^^ survivor, should by mortgage, sale, or 
WITHOUT «« demise of the premises in Thorpe aforesaid, for 

NOTICE. — .. „ » * . , i. • ^^^» m^ 

LENOTB OF *^ all or any part of said term of 1,000 years, or by 
MMMows nf " ^^^ ^^^^ *"^ profits thereof, raise, after the 
AW8WEas,&c. « death of said Thomas Parkyns and Elizabeth his 
" wife, such portion or portions for such daughter or 
** daughters, viz. if but one daughter 4,000/. if two 
" or more 5,000/. equally to be divided amongst 
" them, and payable at their respective ages of 
" twenty-one years, or day of marriage, which 
'' should first happen, in case said Thomas Par- 
'* kyns and Elizabeth his wife should be then dead ; 
** and in case they should be then living, within 
" twelve months after their decease, with- mainte- 
" nance not exceeding the interest of their respective 
" portions and benefit of survivorship ; apd when 
^* the portions were raised, that ^aid trustees, or the 
" survivor, or the executors or administrators of 
" such survivor, should, at the request of said Tho- 
" mas Parkyns, his heirs or assigns, surrender the 
" said estate and term to the said Thomas Parkyns, 
*' his heirs or assigns, or to such person or persons 
" as he or they should direct or appoint." 

Here your Lordships will observe, that the daugh- 
ter's portion was charged only on the Thorpe estate; 
and then, the mortgages to Farr affecting both the 
estates, she had a right to say to the mortgagee, 
you shall not apply any part of my fund to the 
payment of your mortgage, but shall be restrained 
to the other estate until you show that it is not 
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sufficient, in order that both of us maybe paid.Fei).85,i8i8. 
And your Lorddhips will recollect this circumstance, ' — v— ^ 
that under the will of Sir Thomas Parkyns of ITSSj^mtIL^^H" 
his son Thomas had a power of giving by way of join- p^ *y"^*^* 
ture 100/. a*year, for every 1,000/. fortune brought witb^out 
him by his wife. The consequence is, that the daugh-^^NcxH^ 
ter being entitled to 4,000/. her jointure would beT'***-— ^^ 

' MISSIONS m 

400/. a-year. This is material ; and we are not left answers, &c. 
to speculate here on the value of the estates, as the 
rents are stated to be 3S8/. a-year. And although 
the 4,000/. was charged on the Thorpe in the 
Clotts estate only, if that estate should not prove 
sufficient to pay the sum, and there were other 
estates sufficient for that purpose, it is to be con- 
sidered whether she had not a claim on the equity 
of redemption of the other estates to make good the 
deficiency. And there is a '^ proviso, that said 
** term of 500 years limited to said Savile Cust 
*' and Thomas Woodroffe as aforesaid, was upon 
*' this express condition ; that in case said Thomas 
'^ Parkyns should die, and not pay said sums of 
" 1,000/. and 1,500/. and interest to said Cornelius 
" Farr, his heirs, &c. nor leave sufficient assets to 
*^ discharge the same, that then the said term of 
** 500 years should cease and be void, and that said 
** 1,500/. directed to be paid to said Harriett Par- 
** kyns as aforesaid, should not be raised or paid ; 
** and in case said Thomas Parkyns should in his 
•* life-time give sadd Harriett Parkyns, or the heirs 
'' of her body, the said 1,500/. that then said Savile 
" Cust and Thomas Woodroffe, their executors, 
** administrators, and assigns, should, at the request 
** of said Thomas Pkrkyns, his heirs, or assigns. 
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Feb.«5, i8i8.« surrender the said estate and term to sdd Thomas 
^■"^^^ * " Parkyns, his heirs, or assigns ; or if said Thomas 
MISTAKE.— " Parkyns should at any time pay said Harriett 
FOR v"l?^on/' Parkyns any sum of money towards the ad- 
wiTHouT *< vancing her fortune, that the same should be taken 
LENGTH OF '^38 part of the said 1,500/. unless the contrary 
mt'ssio^s n* " should be signified by writing under his hand and 
ANSWERS, &c.** seal." 

And this raises the question whether, when a 
man makes a provision in his will, it is to be taken 
as an advance in his life-time. And it is singular, 
that it has been so held, though the provision can- 
not take effect till after his death. Then a recovery 
is suffered in May, 1734, by Thomas Parkyns, of 
the mansion-house and lands in Great Leake, then 
late in the occupation of his mother Alice Parkyns, 
to the use of Thomas Parkyns and his heirs. 

This is declared to be a recovery of his own 
property only; and I notice that, as it may admit of 
a different consideration from the other estates. In 
November, 1734, a further mortgage for 400/. was 
made to Farr. 
Mayg, 17S5. The title so standing up to 1734, a will was 
kyn8,*^wh'o *'^"made by Thomas Parkyns in 1735, the same year 
ms'^""* '' ^" which the will of Sir T. Parkyns was made ; and 
the short period that intervened between the death 
of Thomas and the will of Sir T. P. is to be 
noticed with reference to the probability or im« 
probability of any acts done by him, Sir T- P. and 
Elizabeth, the widow of Thomas, in the interval. 
He directs that his estates at Buckminster should be 
sold by his executrix, for payment of his debts ; she 
having this character which connected her with the 
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personal property: but she was to sell lands ; andFeb.26,i8i8. 

she could do that only if the will was duly exe- ' v— — ^ 

cuted; and she does afterwards sell, as appears mistake.— 

from a deed executed in 1736. Then he devises all^^^''"^^^^^^ 

other his real estates to his wife Elizabeth, for life, without 

remainder to Francis Lewis, the same, I suppose, length of 

who is mentioned in the will of Sir T. P., in trust^';;;^;-^^^ 

for the benefit of the testator's only daughter, Jane answers, &c. 

Parkyns, during her life, and after her death in 

trust for her first and other sons and their heirs ; 

and in default of issue male, in trust for the issue 

female of his said daughter: and in case of f her 

death without issue, then for the testator's sister 

Harriett Farrer for life, and after her death for her 

sons and daughters, as before ; and in default of 

issue of his sister, in trust for the testator's right 

heirs. And the testator by his will directed (this 

is material), ** that after payment of his just debts, 

<« legacies, and funeral expenses, the residue of his 

** personal estate which he was then possessed of or . 

''anyways entitled unto from his grandfather Sir 

^' Thomas Parkyns or otherwbe, should be placed 

*' out in the name of said Francis Lewis or his heirs 

^* upon good security, as soon as the same might 

*^ conveniently be done ; and that the interest 

** thereof should be paid to his said wife during 

*' her life, and after her death to testator's said 

'' daughter for her life, and afterwards that a pur- 

'* chase of lands should be made with the principal 

^^ money, and that the same should be settled in the 

** same manner as he had above settled the residue 

' • of his real estate, on his said daughter and sister, 

** and their heirs male and female as aforesaid ; and 
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Fe^ 95, 1818. " failing such issue as aforesaid, then that the same 
^^ v*"*^ " should go to his own right heirs for ever; and 
MiaxAKs^ ** appointed his said wife Eliaabeth Parkyns sole 
J^vAu" H, " executrix of his said will.- 
wiTHovT There is a circumstance with respect to the 

LENGTH or attestation which deserves to be attended to ; for 
MwioHs ^ your Lordships know that it is necessary that the 
AntwKBs^ &c* three witnesses should sign in presence of the tes^ 
tator. They state here, that the testator signed it 
in their presence, but not that they signed in pre* 
sence of the testator. But if it is proved that they 
did actually sign in the presence of the testator, the 
not recording that eircumstance will not vitiate the 
will. But when the will is produced in a court of 
justice, it is necessary that the proof should be 
made ; and if it were necessary for the decisi(m of 
the question^ it would be sent to a court of law, 
' where a will, thirty years old, if the possession has 
gone under it, and sometimes without the pos- 
session, but always with the possession if the sign- 
ing is sufficiently recordedt proves itself* But if 
the signing is not sufficiently recorded, it would be 
a question whether the age proves its validity: and 
then possession under the will, and claiming and 
dealing with the property as if it had passed under 
the will, would be cogent evidence to prove the 
duly signing, though it should not be recorded. 

In 1735 a transaction took place, which it is dif- 
ficult to account for, as to the mortgages to Farr, if 
the title to the estates rested upon the will, Eliza- 
beth having only a life estate, her daughter a life 
estate, with remainder to F. Lewb in trust for 
others : the power of Elizabeth extending only to 
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the estates that were to be sold. But in November, Feb. 25, 18I8. 

1735, a transfer of the mortgage took place, to ' v--^-^ 

Which Elizabeth, who had only a life estate alone m istake.1- 
of those entitled, was a party, reciting the former '^*^"**^* 

*^ "^ " FOE VAL. coy. 

mortgages and the will of Thomas Parkyns, and without 
that 3,000/. was due to Farr for principal and in-LENo^THw 
terest, and reserving, on payment of 3,135/. the ^^*"-""^"*- 
ec^uity of redemption to those who might be entitled: avswe&b, &o. 
a very important fact that Francis Lewis, the trustee, 
.was no party to this deed, and yet that the interest 
was converted into principal, although it takes no- 
tice of the will, which did not allow Elizabeth to 
add the interest to the principal, he being no party. ^ 

But so it is, that she* being only tenant for life, 
under the will, makes principal of the interest : a 
most unintelligible transaction, if the will passed 
the estates, and the title stood as it did on the will. 
And then in 1742, Eardley Wilmot, a great lawyer, 
takes an assignment of this mortgage, whether it 
was that he thought a lawyer taking it would 
frighten every one from challenging it, or for what 
other reason, I know not: but a more irregular 
transaction I have seldom seen, upon the supposi- 
tion that the title to the estates depended on the 
wiU. 

It was thought adviseable to bring Jane, the 
daughter of Thomas, the son of Sampson, the son 
of Sir Thomas Parkyns, by his first wife, and Sir 
Thomas Parkyns, the son of Sir Thomas Parkyns, 
by his second wife^ together by marriage, and, 
they being minors, it was conceived, that an act of 
parliament was necessary to enable them to make a 
settlement. It appears that in the year 1746 ap- 



204 CASES IN THE HOUSE OF LORDS 

Feb. 85, 18X8. plication was accordingly made to parliament by a 
^"""^^ ' petition to tliis effect : 

ELECTION. — * r« 1 

MisTAEE.— '' Petition to the Lords Spiritual and Temporal, 
ForvA^TwH.*' of Sir Thomas Parkyns, Baronet, an infant, eldest 
WITHOUT « son, and heir of Sir Thomas Parkyns, late of 

NOTICE »^ 

LBVGTBOF " Bunny, in the County of Nottingham, Baronet, 
l',tfC^« ** deceased, and of the said John Sherwin, Richard 
ANswEB8,&c.-* Porter, and Samuel Sterrop, hb trustees and 
Petition. « guardians ; and also of Jane Parkyns, spinster, an 
" infant sole daughter and heir of Thomas Parkyns, 
'^ Elsquire, deceased, who was son and heir of Samp- 
** son Parkyns, Esquire, deceased, who was in his 
^' life-time eldest son and heir apparent of the said 
'' Sir Thomas Parkyns, deceased, by dame Eliza- 
** beth, his first wife, deceased ; and also. of Eliza- 
'' bet^ Parkyns, widow, mother of the said Jane 
" Parkyns the infant." The petition, after stating 
the will of the said Sir Thomas Parkyns herein- 
before in part recited, stated — 

" That the said George Barratt died in the life- 
" time of the said Sir Thomas Parkyns, deceased, 
** and that the said Abel Smith did after his death 
" decline and had never acted in the said trust : 

*' That the said petitioner, Jane Parkyns, was 
'' seized and entitled to her and her heirs, of, in, 
'' and to a share or shares in the New River, brought 
** from Chadwell and Amwell to London, valued 
*' and estimated at 1,000/. and of one undivided 
** moiety of an estate at Sutton Bonnington, in the 
'* county of Nottingham, of the yearly rent of 60/. 
•* but charged with an annuity of 20/. for one life ; 
" and that she was also seized, to her and her heirs 
" in reversion expectant on the death of the said 
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** Elizabeth Parkyns her mother, of and in diVersFeb.«5,i8i8.' 
" other lands and hereditaments in the county of v~^ 

^ ELECTION ^~- 

*• Nottingham, of the yearly rent of 338/. or there- mistake — 
'* abouts, but subject to a mortgage for S^OOO/. andpp^^^/^.^^if, 
"interest: ^iiiLoy^i 

notice.-— 

'* That the said John Sherwin, Itichard Pester, length of 
" and S. Sterropp, at the instance and on the be-^',^,'~s^ 
" half of the said Sir Thomas Parkyns, the infant, ^»»*^^»»* ^* 
and the sud Elizabeth Parkyns, at the instance 
and on the behalf of the said Jane Parkyns, her 
daughter, had respectively entered into a treaty 
for the marriage between the said Sir Thomas 
Parkyns and Jane Pdrkyns, the infants, and for 
'' settling a competent jointure on the said Jane 
Parkyns, and making provision for the daughters 
" and younger sons of the said intended marriage 
out of the estates of the said Sir Thomas Parkyns, 
the son, in pursuance of the power given him by 
his father^s will ; and also for settling and dis- 
" posing of the lands and real estate of the said 
'' Jane Parkyns, for the benefit of her and the sdd 
'* Sir Thomas Parkyns her intended husband, and 
" their issue : 

** But that as the said Sir Thomas Parkyns the 
" son, and Jane Parkyns, had neither of them at- 
'* tained the age of twenty-one years, such mutual 
'' settlement could not be made without the aid and 
" authority of parliament. The petitioners therefore 
'^ prayed, that a bill might be brought in to enable 
'* them, the said Sir Thomas Parkyns and Jane Par* ' 
'^ kyns, the infants, with the consent of the other pe- 
'' tidoners, their guardians and trustees, to make such 
^' settlement at their inter-marriage as aforesaid. 
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Feb. s5, 1818." Signed by Thomas Parkyns, John Sherwin, 
' V ' ** Richard Porter, EUizabeth Parkyns, Jane Pkrkyns, 

ELECTION. -*.«,r^ m 

MISTAKE.— and Samuel Sterropp. 

!o» ?.??n. This petition was referred to the Lord Chief Baron 

FOB VAL. COK. * 

WITHOUT Parker and Mr. Justice Abney, and, on their report, 
lenotbTf ^^ ^^ ^^ passed, reciting, '* that the said Jane 
TIME.— AD- €€ partyns was seized and entitled to her and the 

MISSIONS II' - ♦ ^ - 

ANSWERS, &c. " heirs of her body, remainder to her and her heirs 
Act of Par- " of, in, and to a share or shares ii\ the New River 
lament. «« brought from Chad Well and Am well to London, 
'* valued and estimated to be worth 1,000/. ; and 
'* also seized or entitled to her and her heirs of, in, 
** and to an undivided moiety of the manor of Sut- 
** tern Bonnington, and of divers lands^ tenements, 
** and hereditaments situate, lying, and being in 
^^ Sutton Bonnington aforesaid, which are therein 
** mentioned, to be together of the annual rent of 
^* 120/. or thereabouts, and subject to annuity of 
** 40/. pa3rable to Stanhope Parkyns, Gentleman, 
** for his life ; and that she was also seized to her 
*' and her heirs in reversion, expectant on the death 
" of Elizabeth Parkyns, widow, her mother, sub- 
** ject to a mortgage or security made to Sir Henry 
*' Harper, Baronet, for the sum of 3,000/. and in- 
'' terest of and in the manor of Great Leake other- 
'' wise East Leake, and divers lands, tenements, 
*' and hereditaments, situate, lying, and being in 
** Great Leake, otherwise East Leake, and Thorpe- 
*' in-the-Clotts, in the county of Nottingham, of 
'* the yearly value of 888/. or thereabouts :'' ahd it 
was thereby enacted, that it should be lawful for Sir 
Thomas Parkyns, with consent of his guardiansj^ 
to settle 400/. a-year jointure on Jane, out of the 
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estates devised to him by the wiU of Sir Thomas his Feb. 25, isis. 

fathi^, to raise portions not exceeding 500/. each, ""; — -^ ' 

for younger sons or daughters of the marriage, and, mistIkeJT* 
in case he, and his intended wife, should survive !"* ^^®*^* 

' ' FOR VAL, CON. 

Elizabeth her mother, to add 100/. a-year out of without 
the devised estateis to Jane's jointure. And that it lenotii~of 
should be lawful for Jane Parkyns* and the persons i^i>«k.— ad- 

•^ ^ missions in 

seized in trust for her and her heirs, with consent answers, &c. 
of Elizabeth her mother, John Sherwin, &c. to 
convey and settle all her estates to, and upon, such 
person or persons, and in such manner as might be 
agreed upcm by her mother, Elizabeth Parkyns, 
John Sherwin, &c. ; and the said Sir Thomas and 
Jane Parkyns; and that the mutual settlements 
should be as effectual as if the parties had been of 
fiill age, &c. 

On the one hand, it was contended that it was 
enough to say that the defendant was entitled under 
this act. On the other hand, it was contended that 
the act only gave her, Jane Parkyns, such power as 
she would have had if adult ; and that it was not 
intended to give her a greater power than she had 
before, but merely to remove the disability of in- 
fancy. And there was this saving clause : — " Saving saving dause. 
*' to the king, his heirs and successors, and to all 
*^ and every person and persons, both politic and 
'* corporate, his, her, and their heirs, successors, 
'^ ea^ecutors, administrators, and assigns, (other thfm 
** the said Sir Thomas Parkyns, his heirs and as- 
^' signs, and the trustees, of said term of ninety-nine 
** years, limited of said premises as aforesaid, their 
** respective executors, administrators, and assigns, 
'* and all other persons claiming under the devises 
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Feb. 35, i8ia «« and limitations of the said will^ and other than 
^i^ov.^ " ^® ^**^ •'^^^ Parkyns, and the heirs of her body, 
MISTAKE.-. «« and her right heirs, and all and every other per- 
poR VAL. CON. son and persons seized m trust, for her and her 
motiTe^L " heirs), all such estate, right, title, interest, claim, 
LENGTH OF " and demands, of, in, to, or out of the premises, 
MISSIONS IN " made sul^ect to the powers given, vested, created, 
ANSWERS, &c. i€ j^Q J established by that act, as they or any of 
" them respectively had before the passing that act, 
" or could or might have had or enjoyed, in case the 
** same had not been made/' And it was contended 
at the bar that the Appellant was excluded from this 
saving, as being the heir of her body. On this I 
observe that he was heir of her body, and heir ge- 
neral ; but it is not so clear that he was excluded as 
her eldest son ; and he claimed as a purchaser, as 
her eldest son, under the will of his grandfather. 
For instance, if Jane had done any act incurring a 
forfeiture in his life*time, he could maintain a suit 
for the property as claiming under the will of his 
grandfather ; and not claiming as heir of her body 
or heir general, which he could not do, on the 
maxim that nemo est heres viventis. 

No bill was brought till 1800. If they were right 
in their construction of the act, that it did nothing 
more than remove the disability of ihfancy, these 
provisions can have no more effect than they would 
have had if made by the parties when adult. But 
it is still necessary to look iat the act in this view. 
You cannot consider the guardians as making any 
fraudulent representations, and against their know- 
ledge, unless it is proved, to induce the legislature 
to pass this act. Jane had an estate for life under 
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the will ; but the appfifiation to parliament does not Feb. s5, 18I8. 
prove that the guardians of Sir T. Parkyns knew v-— -^ 

ELECTION.— 

Jane's title. That, however, will be better consi- mistake.— 
dered when we come to speak of the transaction by po^ va^^^con. 
which he got the assignment of the mortgages, and without 
had the entire estate in fee in himself at law, leainng length of 
no claim against him but in equity, an incapacity ^'j^^j"^^]^ 
which is sought to be removed. Here I observe answers, &ci 
that the consideration of marriage is not like the 
consideration in other contracts. In a contract be- 
tween A. and B. if A. does not make it good on the 
one hand, B. is not bound on the other. But not 
so in the case of marriage : for if the mutual issue 
are purchasers, though it is not made good by one 
of the parties, the issue have a right to say, you 
shall each of you do what you can do, and we must 
not be disappointed. The case must be considered 
with reference to that. Then a settlement was made 
in 1747> which, it was contended, was not con- 
formable to the act. Before I leave this part of the 
case, I call your attention to the circumstance that 
this will of Thomas, not Sir Thomas, was found in 
the possession of Sir Thomas Parkyns. But it can-- 
not be represented that this was a concealment, as 
the will must have been proved in thB Ecclesiastical 
Court, and a deed was executed in 1736, in which 
Elizabeth represents herself as devisee and execu- 
trix under that will. 

It has been contended that the answer of the 
defendant admitted that the will was duly executed, . 
which leads at present only to this observation, that 
the Court must take care that the admission is very 
clear, before the defendant can be concluded by it. 
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F•b^25, 1818. But perhaps that is not material in some views of 

^^ the case. 
WisTAKE.- In thb examination I have two objects in view : 
poB vAt!^«)N,lst. To satisfy both parties, if possible, and with 
WITHOUT ^j^g more anxiety, as this is a judgment of my own. 
LENGTH OP Sd. That when disputes arise between persons so 
KisrioNs ur nearly connected, these may be set at rest ; or if 
ANSWERS, &c. not, that they may Icnow that as much industry as 
possible has been bestowed upon the subject : and 
God knows it is difficult to satisfy both parties. 
1730. Re- I now proceed to the deed of 1 786, made the year 
n^diPar- ^* Subsequent to the will of Thomas, and of old Sir 
dow*of TTi^' Thomas, who died at a later period ; and that is 
mas, to old made between Elizabeth, the widow of Thomas 
kjul' ^"' Parkyns, and Sir Thomas Ptokyns- This deed re- 
cites her character of executrix under the will of 
Thomas, and speaks of the residue of the money 
arising from the sale of the estates which the will 
had directed to be sold by the executrix, and whidi 
could not have been sold by her without the inter- 
vention of somebody else, unless the will had been 
duly attested. She releases certain premises in 
Leake, as executrix and devisee, in both characters : 
and covenants for her daughter Jane, &c. &c. And 
this deserves attention for another reason, that one 
of the witnesses to the deed is Sterropp, who was a 
trustee in the will of old Sir Thomas, and probably, 
therefore, knew the state of the titles to the estates 
of both parties. How far this may go to fix notice 
upon Sir Thomas, the son, will be a question, and 
a very material one. But it would be dangerous to 
say, that merely because a man signed a deed, he 
therefore knew all its contents. That would be 
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rather dangerous with reference to the doctrine ofFeb.s5, isia 
notice. ^--*v^^^ 

Then the mortgage is transferred, as I before mistake 

observed, to Eardley Wilmot. and from him it isj^^^^^^f*^. 
transferred to Sir Thomas Palmer ; and there is a without 
proviso that the equity of redemption should be re-LSKCTB of 
served to Elizabeth'in fee. This is agreat inaccuracy ; "mb.— ad- 

° • ' MISSIONS IK 

but in equity she could take it only for the benefit axswebs^&c. 
of the person who was really entitled. Then the 
mortgage is transferred from Sir Thomas Palmer to 
Richard Farrer. That name suggests another 
observation. In case Jane died without issue, the 
estate under the will would belong to Harriett, the 
wife of Richard Farrer. She then was as near a 
relation as any th^t existed, and the wife of a pro- 
fessional gentleman: and, on the death of Jane 
without issue, she would be entitled : and yet he 
stands by, and does not oppose the act of 1746 ; a 
very extraordinary thing, if Jane had only a life 
estate, and, on her death without issue, his wife 
would be entitled, that he should stand by, as if 
Jane had been entitled in fee. Then in 1780 the 
mortgage is transferred from the heir at law and 
surviving executor of Richard Farrer, to the Rev. 
Richard Farrer : and in 1792 it is transferred from 
the Rev. Richard Farrer to John Wright, who de- 
clares that his name was used only as trustee for Sir 
Thomas Parkyns, who insists that he has a fee sim- 
ple in the equity of redemption, with the mortgage 
attendant upon it, and that the estate is his own 
entirely. But Lord Rancliffe, on the other hand, 
says, that the estate is given to him by the will of 
Thomas Parkyns, and is not affected by all these 
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Feb. 25, 1818. transactions. When Lord Rancliffe came of age in 
''""*"*^^'**"^ 1776, he was induced to join in a settlement of 

ELECTION^- ,,, ^ ,., -, 

MISTAKE.-- these and other estates, from which settlement he 
FoiL^^AL.*ooN.^^"^^^ some advantages. It is now admitted on all 
WITHOUT hands, that this is a case, not of fraud, but innocent 
LENGTH OF iguorauce : and the bill prays that the settlement 

ul'u^tTN. ^^^^ ^"^ "'^^ "^*y ^® ^^^ ^^^®- '^ ^^^^ ^^ difficult 
AN8WB&s,&c. to undo thatr settlement. But, in point of fact, in 

1776, Lord Rancliffe was ignorant of the title ; and 

till the will was discovered in 1799, Sir it. Parkjms 

was also ignorant of it. Under these circumstances 

the bill was fildd in 1800, twenty-four years after 

Lord Rancliffe came of age : and the question is* 

whether Wright is to be considered as a trustee for 

Sir Thomas Parkyns, or for Lord Rancliffe as eldest 

son, and heir of Jane« And that depends on two 

questions : 1st. Whether Lord R. has a clear title, 

founded on the will of 1735 ? and if he has, then, 

2d. What is the equitable effect of all the subsequent 

transactions, and of length of time, as connected 

with these transactions ? 

Mar. ^ 1818. Lord Etdon, (C.) I now proceed to state how 
Frame of the thb bill IS framed. After stating the articles and 
settlement of 1707 and 1716, on the marriage of 
Sampson Parkyns and Alice Middlemore, and the 
articles and settlement of 1731 and 1733, on the 
marriage of Thomas, the son of Sampson Paricyns, 
and Elizabeth Woodroffe, the bill goes on to state 
the will of this Thomas Parkyns. By this will, 
dated 9th May, 1735, Thomas Parkyns directed 
that his estate of Buckminster and Sawston, in 
Leicestershire^ should be sold for payment of his 



ON APPEALS AND WRITS OF ERROR. 21» 

debts bf hb executrix, and de^nsed -aH his other M«r.<,i8i«. 
estates to his wife Elizabeth for life, remsunder *^^l^^^^^^^ 
Francis Lewis, in trust for his daughter Jane forMinAKB.- 
Ufe, remainder in trust for the first and other sons^^"^'^., 
<rf Jane, and thdr heirs, &c. &c.: and that after w""©"* 
piqrxnent of lus debts, &c. his personal estate should levoth op 
be placed out in the name of Lewis on good secvh-]||^'j^;^^^' 
ritjr, the interest to be paid to the testator's wife ahswbm, he. 
Elizabeth for her life, and afterwards lands to be! 
purchased and settled, as he had settled his other 
real estates on his daughter and sister, and their 
heirs lualfe and female : and failing such issue, to 
his own right heirs. And he appointed his wife 
Elizabeth sole executrix of his will. The bill repre- 
sented this will as duly proved by the executrix, and 
stated that the late Lord Rancliffe, the son of Jane, 
had not discovered it till a short time before filing 
the bill ; and that by this will he was entitled to 
the manor, mansion-house, and to the estates in 
Great Leake and Thorpe, &c. ; and also to the New 
River Share mentioned in the will, and so he at that 
time believed . But it appeared that there had been 
no misrepresentation as to that ; and then he states 
that he had been imposed upon, and kept in igno- 
rance of his rights. 

I mention these matters for the sake of this ob« 
servation» that this case is not now founded on ac- 
tual fraud or disguised concealment ; and it is al- 
ways a satisfaction when it appears that there is no 
ground for imputations of that descqption ; and 
that, if there is a miscarriage, it is owing to com- 
plete ignorance on all sides. But it is a quite dif- 
ferent consideration whether, when there |s innocent* 

vol,, ?i. « ' 
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Mar. 2, 1818. ignorance on one side, the other party, equally inno- 

EfcECTfoif^ ^^^^' ^^y ^^^ *^® advantage of that ignorance : 
MISTAKE.— that is for consideration. 

FOR VAL. cov. '^^ ^ then, after stating the settlement of the 
TotS^ Ruddington estate Jn 1727, the wUl of Sir Thomas 
LBvcTBOF Park3ms, the act of parliament, afad subsequent set* 
M^t^iraaiM tlement made on the marriage of Sir Thomas, the 
AiiawE»8» &c.son and Jane Parkyns, takes notice of the propeed- 
ings in Chancery till the rents and profits of the 
Ruddington estates were separated from the others, 
which led to tiie remark that the rents and profits 
bad been directed to accumulate after payment of 
800/, per annum to each of the sons. But if the 
Ruddington estate belonged to Shr T. P. the son in 
tally and he was not put to his election, it was cqn- 
tended, and that circumstance must be considered 
and du^osed oi^ that Sir T. P. ought to have re- 
ceived the whole of the rents and profits of that 
estate, without contributing any thing to the main- 
tenance. And the bill charged that, if the Rud- 
dington estate was his, there had been inaccurate 
treatment in the Court of Chancery of theserents and 
profits. Then the bill charges that Sir Thomas 
kept back the will, and that he, and all those con- 
cerned for him, knew the contents thereof, &o. I 
take notice of these charges merely to state again 
that there is now, whatever might have been the 
view first suggested, no ground for the imputation 
of actual fraud ; and that the whole ^mounts only 
to ignorance. And, indeed, on looking at the whole 
• ef. the circumstances, I cannot find, except perhaps 
from conjecture, upon which I dare not act, the 
^htest reason to conclude that any one acting for 
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Sir T. P. knew of this wll, except, porha^, Ster-M«f.«,»i«. 
ropp, who was a trustee under the wUl of old Sir^^]jj^j^^_ 
T. P. and a witness to the deed of 1736; tot I take MtaT^M.— 
tfaem to be the same person. Biit indepMdent ofpo» vai.. coy. 
that, there is no agent, sdicitor, or otiiier person ^^^"^^J^ 
concerned for Sir T. P. who cou^d be taken to have length or 
known of the will. But it is very difficult to say^',^^^^ 
that those ccmcemed for Jane, Elizabeth acting^ aa^^**^*^'^^ 
her guardian, and Thomas Woodroflfe being liierso^ 
licitor for the act of parliament on behalf of Jane; 
and Elizabeth being a party to the deed of 1736^ 
should not have known of tiie will, and that J«ae 
was not tenant in fee, unless they knew also> for 
some reason or other whidi we cannot now dbcover, 
ths^ the will did not operate upon the real estates in 
East Leake and Thorpe. It> is inconceivably that 
Thomas Woodrofie, who with respect to SSlxabeth 
was so near a relation as to be her brother, 
^lould not have known of the will ; and if he did, 
he either misrepresented the state of the title to 
parliameot, or knew that, for some reason or 
other, it did not operate so as to prevent Jane 
from having the fee. I remark that, because a 
great deal has been said about notice of the will ; 
and when we cmne to consiider that point, we shall 
havje to attend to the effect of notice, and who tbey 
were who had notice, and for whom they were 
acting. 

The fraud was denied by Sir T. P. ; and it was 
difficult to believe that he, then only eighteen years 
of age, could have known anything of this will; 
and he says he never did know of it till 1799) when 
two copies. of it were found, one among title deeds 

Q 2 
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Mtr. <, 1818. 5f 0ne denomination, another among title deeds of 
^VrZ^M another denomination. 

MISTAKE.— The bill also states the mortgages, and the trans* 
7o» VAL. cov.ference of them, till they come to Wright, declaring 
kSZ. l^waself a trustee for Sir T. P. Wright is not a 
LsiiGTH pp party to this suit : and I remark that, as this bill b 
M^nioMs ui i^ot a bill for the redemption of a mortgaged estate, 
4vswE»«, &c ^ circumstance very material with reference to a late 
decision in one of the most important cases that ever 
came before the Court of Chancery. 

The bill takes no notice of the species of equity 

which those claiming under Sir T. P. would have, 

though they should not be entitled to hold the 

estate. For, when the marriage with Jane took 

place, if she was not entitled in fee to the estate of 

Thorpe, she was entitled to 4,000/. portion out of it ; 

with tills question hanging about it, whether her 

life estate was not a pro tanto advancement. It is 

true that this, along with another estate, was subject 

to a mortgage for S,000/. But she was entitled to 

say this: the mortgagee has two funds, and my 

portion is charged on one of them ; and if that one 

is not sufficient to pay both of us, then I am en* 

titled in equity to compel the mortgagee to rescnrt 

to the other fund, so that the payment of both 

may be worked out. Then the Great Leake 

estate also was clearly subject to this 3,000/. more* 

gage, and this charge of 4,000/. : and if she had 

t|ie estate in fee, under the will of her father, 

T. Parkyns, or if that will did not pass the estates, 

I can understand how it was that the portion 

W98 not raised, because it merged in the fee. But 

if she was only tenant for life, it seems most extr^- 
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ordinary, Jhat when the guardians of Sir T. P.Maf:2,i8id. 
were making this settlement, they should not take^j^^^^^j^j^ 
notice that she was entitled to this 4,000/. and more mistake.— 
especially as the jointure which he was empowered portal *con. 
to make when adult was to be regulated by the por-^""^^*' 
tion or estate brought to him by his wife^ and which lejtgtb of 
is that which he applies under the act, — so that this^',^31'^^^ 
is to be considered that if Jane had the fee, there a^s^*^****"^* 
was no occasion to raise the portion ; if oply tenant 
for life, she was entitled to this 4,000/. portion out 
of the estate, and he might have given the same 
jointure 400/. and have been in a better situation. 
The value was not misrepresented; for they do not 
speak of the value, but of the actual rent. It is said 
that now the estate is worth 700/. a-year. But it * 
was then stated, that the rent was 338/. ; and in the 
answer of Sir T* P. it was stated, so little was then 
the appearance of increase^ that the actual rent was 
3 1 4/. And when one looks at that as the rent of an 
estate subject to a mortgage for 3,000/. and to a por-» 
tion of 4,000/. it is impossible to say that Sir T. 
could have been much the better for getting the es^' 
tate, and certainly there was very little temptation 
for fraud. But whether there was ignorance, and 
what were the consequences, is another question. 

Why, then, if the bill fails on the ground of 
fraud, and of notice at the time of the marriage, 
then you have to consider the case with reference to 
the inferences in fact, * and in law and equity, 
1st. As to the inference in fact, whether the will of . 
Thomas is the foundation of the title to the Leake 
and Thorpe estates ? Sd. In law and equity, whether^ 
it can be so taken by a jury if the question were to 
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Msr. 9, leia be ti!ed at law ; and if deeds were executed contraiy 
BLBcmvZ^ to that supposition, and the possession went a differ- 
MMTAu^^ ent way> wixether you are authorized it this day to 
^ii^!owi^^y ^^ ^^ did P^^ ^^ estate ? And then if it did 
wiTHOPT p38g \i^ you hi^ye to cottsider whether it may tiot be 
LEM#Ts«r said by those who claim under Sir T. P. that the 
Mitsioin ur portion and mortgage moneys are to be accounted 
AVfwsM,&c. for; and so both the mortgage money and the por* 
tion, with the interest from the time i^hen they be- 
came due, to be paid in a due mode of taking the 
account as between the estate and the charges upon 
it. But this bill is not framed upon any such 
equity, nor has it proper parties upon this view of 
the case, nor is it a bill to redeem a mortgage. But 
suppose it be so framed, you have to consider what 
ought to be the ^ect of the assignments Of the 
mortgage, first to Holden, &c. and afterwards to 
Wright^ he declaring himself a trustee for the late 
Sir Thomas Parkyns ; and then what is the efBsct 
of Sir T. Parkyns having the equitable estate, and 
getting in the legal estate, with more or less oi no- 
tice that the equity of redemption was in another. 
And then you must have considered of what it was 
that he had notice, supposing him to have carefully 
looked at all the deeds. That is very material with 
refereqoe to the question of the length of time. 
Then suppose it cannot be proved that he had notice 
at the time of the marriage and.that he and all con- ^ 
cemed for him conceived that he had the equitable 
estate in fee, what is the etStet of his getting in tiie 
legal estate, Wright declaring himself a trustee for 
bin^ regard l^dng had to. the fact, tfasit neiUner be 
hunself, norhis solicitors, agests, nor aayconcekned 
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for him, had notice that the fee, if it should happen M«r. t, isig. 
so to turn out, was not in Jane ; and thkt such no- - ^ 
tice as he could have had of the will of Thomas was umk^zJ^ 
noticed to be derived irom the reading of certain ^^^1°***^* 

® Fo» VAL. con. 

deeds, and regard being also had to what he haswiTHotrr 
admitted in his answer ? lengtrop 

Then the deed of settiement of 1776 was stated^'*'*— ^**- 
m the pleadings, and you will have to cohsider theAnsirciis, Set. 
effect of that deed, by which a valuable interest was 
given to Lord Rancliffe: and though that settlement 
does not notice the will, as it could not, since it 
appears that all parties were quite ignorant of it, 
that supposes that a family arrangement as to the 
estates was made : and then you are to consider 
whether it would be fair at this day, v^en the deed 
gave that valuable interest to Lord Rancliffe, if the 
question should not be considered as having been 
settled with reference to that arrangement. la 
1776 Lord Rancliffe came of age, and he does not 
file his inll till 1800^ and he seeks to set aside in 
part the settlement of 1776. How that can be set 
aside as to one part, and not as to the rest, is not 
mentioned. But there is no ground upon which 
that can be disturbed : and, on the other hand, it 
cannot be said that there is any thing in it that bars 
relief, if due upon other grounds. The bill was 
then altogether founded on fraud i but the Court 
might judge upon that state of the pleadings, what 
was the effect of innocent ignorance ; and if so to 
be considered with respect to the Leake and Thorpe 
estates, you are to say what is the true doctrine of 
equity in that view of the case, regard beii^ had to, 
the circumstance that Jane ought to have faa4 the 
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Mw.^ iBi8.real estate in fee, or a personal estate of 4,000/.; 
^^^^^^^^1^^ and that the claim is made against one honestly pur- 
MisTAEE<— chasing the equitable fee, and honestly taking in 
FOR va1l.co^ l^g^ estate, if the fact should so turn out, — 
WITHOUT and having no notice, if such should be the fact, of 
LBiiGTB OF the adverse claim, except in as fiar as notice may be 
lumoNB ?v presumed from the fact that he does take in that 
AV8W9BS, 3cc. estate and execute that deed : and that also connect- 
ed with the fact, that the bill was not filed till 
1800. And then you will consider whether you 
can now inquire into the transactions of 1746, at 
the hazard of disturbing titles of such ancient 
standing, and which the parties themselves at tlm 
day do not clearly understand. 

Thus then the case is to be considered with a 
view to ^e nature of the bill in some measure ; and 
I am anxious that this should not escape notice, lest 
any doctrine now to be stated should be thought to 
bear either one way or the other upon certain cases 
in the Court of Chancery, particularly on one case 
which has excited a great deal of attention, and as 
to which there prevailed a great difference of opinion. 
I wish to guard against the notion, that the doctrine 
in this case trenches one way or the other on the 
doctrine understood to be established on that case ; 
and I am anxious it should be known, that the ques«» 
tion here turns on the particular facts of the case 
connected with the nature of the bill. % 

Maf. 4, 1818. Lard Eldon, (C.) I now proceed to consider the 
^^^^l^it case with respect to the doctrines in law and equity 
on fvhich the on which it dcpcuds s and your Lordships will per-- 
epends. ^.^ ^^ again to mention that the bill was filed la 
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1800, claiming certain estates as belonging to Lord Mar. ^ isis. 
Rancliffe» he being the son of the late Lord Ran- ^— *v— ^ 

ELECTIOMa— • 

cliffe, who was the eldest son of Jane by the late mistake.-. 
Sir T. Parkyns. And the first question on the clBknl^^^^^ 
so put was whether the estates passed under the vidll without 

NOTICE ^"' 

of Thomas Parkyns, the father of Jane. And it is lemotii of 
not immaterial to inquire what would be the eflFect^j^^j^^ 
if the premises were comprised in that will* I have amswebs. ^a 
now an accurate copy of the will under which it 
was contended that the property in Leake and 
Thorpe passed : and when I call your attention to . 
. that, I do it for the purpose of observing that when 
it is contended that Sir Thomas Parkyns when he 
married Jane was a purchaser for valuable consider* 
ation without notice, it is one thing to say that he Notice and ef- 
had notice of aprior title to these estates, and another i^^^p^^ 
thing to say- that he had notice of a will with gene-^jms. 
ral words which might have effect without including 
that species of property which formed the subject of 
controversy. 

The will .directed the estates in Buckminsterand 
l^awston to be sold by the executrix. The testator 
lived but a very short time after having made his 
will ; and yet, from documents lately discovered, it 
appears probable, that he had sold, or contracted to 
seU, these estates in hb life-time ; and I request 
your attention to the circumstance, that instruments 
were brought forward in the course of the proceed- 
ings, and properly brought forward, which were 
not noticed in the first stages of the cause, and could 
not be then brought forward, because they had been 
only subsequently discovered, and were not known 
at first. The ivill directs' the Buckminster and 
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M«r. 4, ieiB.Sawston estates to be sdd : and after ^ng one 
^~X~^ estate to Daniel Woodroffe, ^irtio wfeis the brother 
MISTAKE.— of Thomas, who was solicitor on behsdf of Jane 
FWft val! con. ^^ *'^ *^*^ ^ 1746-7, and brother of her mother, 
wjTHoiTT^ the testator says : " I give and devise," not estates 
LEvoTBOF by particular denominations, but *' all my other 
MiaTiws w ** '®^ estates, not herein-before mentioned," to Eli- 
AX8W£ms,&c zabeth his wife for life, remainder to Francis Lewis, 
who is also mentioned in the will of Sir T. Parkyns, 
and appears to have been his friend, in trust, as 
follows. Suppose then those concerned for Sir T. 
Ptokyns had notice of this will, it was notice only 
that it passed all the otherreal estates of Thomas: 
but it could not be considered as giving notice of 
what were the estates which he had to pass. For 
instance, if it had not been necrasary to sdl the 
whole of ttie Buckminster and Sawston estates to 
pay the debts, or if it had happened l2iat there were 
no debts to be paid, might not these ratates, or the 
surplus, be quite sufficient to satisfy the words, 
'* sil my other real estate whatsoever ?" 

With respect to EliEabeth, I again say, that she 
must have had notice of the will. The deed of 1796 
takes notice of the will, and also of her chart^cter as 
devisee : and there are passages which make it very 
difficult to believe that she had not notice of all his 
property. 

I observe, on k)oking at my notes, that it was 
felt, that it might be found difficuk to support the 
Kmitations to the issue male of Jane, so as to keep 
the estate in the male line, as these limitations were 
to the first and other sons of Jane^ and their heirs. 
Suppose she had a son, and lie died without a son. 
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but lea^dng a dm^ter» there may be a doubt wfae* Mar. 4, isis. 

ther the daughter wofuld not take in preiference to '"■^-'^v ' 

those in remainder ? And considering the length mistake.^ 
of time between 17S6 and 1800, that would be a^;^"****^^ 
question of some importance, if the title could be without 

VOTICB.-^ 
LEKOTB OP 



diseusMd at law^ which it couldnot, as it wascovered "^^'^' 



by a mortgage ; and there would he still a diflficulty ''"■^""^^ 

MISSIONS IN 

as to what equity ought to do to 'open the way to ahswers, kd 
that discusfijon^ for that is the utmost it could do. 

I therefore beg leave here to say that, if at the 
time the act was passed, notice of this will had been 
given to Sir T. Parkynsi or to his agents, so as to 
bind him to the effect of notice, the amount of it 
would be this, that he woidd have had notice that 
niomas Parkynstnade a will, by which he gave to 
Jane for life, not the .estates in Great Leake, eo 
nomine, but in this manner, " all my other real es- 
** tales/' the will not explaimi^ what Mai estates 4ie 
bad to pass under these words ; and I do not ^ap^ 
prehend that notice of a will id to be ccm^dered as 
notice, not only of the general wwds passing '* all 
'* my other real estate^" but of each particular in* 
teresty and that yon ar« to inquire all over the 
worid to ascertam what wwe the partiottlar interesia 
which be had to pass. 

Bvt the question ia, whether he had notice at the 
tufxie of the marriage. And I cannot find any 
ground to conclude that Sir T. Parkyns, or any one 
omcemed fi»r him^^an be said tohave notice eiyeii 
ef tl% wilL ausoipt Samuel Stevropp, and he could 
onfy fbave Joad notice of tile will^ ^uch as it is. And 
then yoa^recaiifid upon to say, that Sir T. P. who 
«BSia{)urd)aacar Sor valuable consideration, br the 
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Mar. 4, 1818. most meritorious consideration, had notice at that 
^^^^^^^^^ tiine,not only of the will, butof all the interests which 
MiBTAKs^— Thomas Parkyns had to pass under it, because one of 
roiMr^"coK, those conccmed for him had notice of a will, executed 
WITHOUT ten years before, which does not mention the particu- 
LENGTH OF laT propcrty, but a will passing generally '* all my real 



umxossni cstate-^Therewasanold determination thata witness 
A5ftW£]i8, &c, to a will or deed must be taken to have cognizance of 
all its contents. But that doctrinehas not of late been 
acceded to : and it would be most mischievous, if 
one who has been a witness to a deed or will, and 
afterwards happens to be concemedjn a transaction 
relative to other property, should be supposed to have 
notice of the contents of the will or deed to which 
be was a witness, so as to fix notice of them upon 
his principal on that accidental ground. 

But the case here would be still stronger, looking 
at the circumstances as they stood at the time of the 
marriage. For though I believe that at the bottom 
there was no intentional fraud or concealment on 
either side, yet if you were to ask who had or had 
not notice, there could be no pretence for saying 
that Sir T. Parkyns had notice personally, and it 
might be that none of these concerned and dealing 
for him had notice : but if the fact be, that the will 
is to have the effect contended for, it is impossible 
to say that Elizabeth, who was acting on behalf of 
Jane, did not know of the will, and that the effect 
of it was so give Jane only an estate for life ; and 
she, Elizabeth, was tenant for life antecedent to the 
will, and is expressly stated so to be in the act 
of parliament* She who proved the will, and who 
executed the deed of 1736, in which the-will is 
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noticed, if the daughter's interest was limited to an Mar. 4, 18I8. 
estate for life, she must have known it at the time ' ^T*^ 

ELECTIOlt.-^- ' 

of the transactions in 1746-7; and during the ten mistake.— 
years which elapsed from the death of Thomas till J^*''"^^*^^^^ 
the passing of the act of parliament, she had abun* ^iTiiouT 
dant opportunity carefully to consider and ruminate lemoth^ 
upon the effect of the wiU. Then what notice had""";""^?" 

* MISSIONS IN 

others concerned for Jane ? Francis Lewis was a amswe&s, kc. 
trustee under the will of Thomas. He was no 
party to the subsequent mortgage transactions ; and 
that ^ves rise to another observation. The mort- 
gage being charged on the Leske and Thorpe estate, 
if it passed under the will, how was it that Lewis 
was not a party to these instruments ? And then, 
as the deed of compromise of 1736 was executed the 
year after the death of the testator Thomas, if there 
had been any controversy between Jane and Sir 
Thomas Parkyns, about the East Leake estate, it 
must have been mentioned in that deed. But the 
deed mentions only the capital messuage. Another 
observation arises from the situation and interest of 
Harriett Farrer. She was the wife of a professional 
gentieman ; and from the highest to the lowest of us, 
I hope I may be permitted to say it without offence, 
we are not apt to give up that to which we are justly 
entitied. She was entitled under the settlement 
of Thomas to a provision of 1,500/. which, however, 
was not to be paid unless there were assets to pay 
the mortgage. But then under the will, if Jane ^ 

should die without issue, Harriett would be entitled 
to the estate in remainder. Now regard being had 
to how many Farrers are parties to the subsequent 
mortgages, how do you account for an act of par-* 



936 CASES IN THE H0U8E OF LORDS 

Mar. 4, i8i8.1ianeiit passed without any oppositioa from Aem 
"^""v-""-^ which proceeded on the ground that they had no 
uatAMM.^ interest* but that Jane had the fee expectant ob the 
^^^^""^y death of her mother, shutting out altogether Har- 
wtTBouT nett and all her issue, unless one of two or three 
j[^lll'^ suppositiona be true; either that, under these 
r,*^^^ genecal words in the will ''all my other real estate," 
ASfwiM, a».the Leake and Thorpe estate did not pass, because 
he had it not .to pass ; or, if he had it, that he 
altered thelimitatioiis by some instrument eitecoted 
in the intermediate time between the making of big 
wHl aad his death^. as he did with respect to the 
Buekminster and Sawston. estates : or then that, if 
it did pass, yet constifering the value of the Leake 
and Thorpe estate^that itwassubject to a mortf;age 
of 8,900/., the interest not being properly convert^ 
iUe into principal unless Lewis had been a party, 
and that. Jane might say, this estate may be liable 
to pay about 7,000/. I being entitled to a porticm of 
4,000/. and in order that the Thorpe estate may pay 
my pwtion-, equity will throw the mortgage on;the 
East Leake estate, it was not worth vviale to. inter* 
fere ? Besides, Elizabeth, in consideration of the 
covenant by Thomas to settle this portion, had con* 
sented to bar her dower and postpone her jointurie. 
She was a covenantee ; and under these covenants 
he wa&personally engaged, and the equity of redemp- 
tion was general assets to satisfy the portion, under 
the covenants and by force of the will, as part of 
the debts. So that it comes to thb, either that the 
information to parliament was true, and that this 
estate was not in the will, which mentioned no spe- 
cific denomination ; or that if it was comprised in 
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the will, samethtng was done between the execution Mar. 4, jsis. 
of the will and the teatotor s death* altering the li- ' v^— ^ 

^^ ELECTION .»- 

nutations : or that, if there was no such thing, still mistake.— 

the demand was such as was not worth contending ^^^^"/"^^ 

about. The internal evidence goes further ; suppose without^ 

Elizabeth bargaining {or Jane, if you impute to her length o? 

that she was wicked enough, from aflfection for Jane, J^'^^^'^,^ 

tOiConceal.tfaat she wa&only tenant for life, how do answees, &c. 

jou account for the other faet» her concealing that 

she was entitled to 4»000/. portioa ? If Jane was 

tenant in fee either because the estate did not pass 

under the will, or by an arrangement after the will 

was made, one can see a rational ground for saying 

nothing about the 4,000/, because it merged in the 

title to the.estate, and it was unnecessary to mention 

it. Anotherdrcumstance is strong evidence. Under 

the will of old Sir Thomas, the sons were tenants 

for life with power of jointuring, regard being had 

to the amount of the fortune brought by the ^rife ; 

and the material d>ject was her jointure, which was 

fixed at 4Q0/. ; and as she brought 4,000/. fortune, 

she was entitied to that, whether the estate was hers 

or not. And that again brings forward the observar 

tion that it was not worth while to contend against 

the act. 

I tun now treating the su|]0ect as if we were trying 
the question at law whether the estate passed under 
the will. You must look at both wills to see who 
axe concerned. Francis Lewis is mentioned in 
both, as a trustee in the one, as a friend in the 
other, and a genUeman who was one of those whom 
Sir Thomas mentions as one of his standing counsel. 
And when you consider the short period tiiat inter* 
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M«r. 4^1818. vened between the deaths of Thomas and Sfr 

' V— -^ Thomas, and consider who they were who were then 

mi^jlb!^ alive, it is utterly impossible that the friends and 
puECRASBE advisers of the respective parties could have repte-* 

FOE VAL. COW. * * * 

wjTBouT sented as they did, unless Jane actually had the 
LMGTHOF ^^^^^ li^ fee* or an interest equal to it. You have 
Tiiti^AD. besides the authority of Chief Baron Parker, and 
ANswcBs^ aec. Justice Abney, ^o considered this petition ; and 
we are not to presume that it was examined in a 
slovenly manner. So then you see who must have 
been iil this plot if there was one. Chief Baron 
Parker might possibly have been deceived, but 
Justice Abney could not have been imposed upon. 
Daniel Woodroffe, who was the brother of T%oma9 
Woodroffe, the person who was solicitor and man of 
business fot* the Rancliflfe branch of the Paricyns^ 
family, was a devisee Under the will ; and* is It pos- 
sible they should never have heard of the will of 
Thomas' Parkyns .* 

Then when you look at the assignments of the 
mortgages to a certain class of men whofn yoii 
cannot suppose to have advanced their money >A 
tempore in tempus without inquiring intd the title, 
the circumstance proves that they nrast have beeif 
aware of the will of Thomas. And a persoti whtt 
has notice of an instrument has notice of eveiy 
thing which the instrument leads him to know. But 
suppose the instrument mentions only '* all my 
** real estate** generally, without specifying thiir 
particular estate, thou^ it might have been in^ 
eluded ; — and 1 had been told that the notbntiiait 
it was included had never been acted on, but the 
contrary down to the present time, d^ bjr day, t» 
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negative every inference that it was included,-*-whoMar.4, isis, 
can say that I would be aflfected with notice that it ^ v— *-^ 

^ ... ELECTION.— 

was included, as we understand notice in equity ? mistake — 
And when in 1799 two copies of the will werCp^R vaI!"!!. 
found, as I have mentioned ; if I am mistaken, it Is'^'thout . 

KOTICE.— 

not for want of having taken pains ; but if they length of 
had been sent to law, it would be a miscarriage if M,^sioJ^g^ij 
it had been found at law that the will did pass theAs^»vBB8,&c. 
estate. But it does appear to me that very wild QtMry wha- 
notions have gone abroad as to equity and law ; and[^^^^*^^j|j 
it may not be improper now to drop a hint of thattbeo deDend- ^ 



, • , ing in the H. 

KmCU C. rwpectiog 

But then it is said that Sir Thomas Parkyns hasgjj^^^^jjs;/" 
admitted that this will was duly executed, and that Adnusuon. 
it did pass the estate^ I have read the pleadings, 
and I canno^ bring myself to the conclusion that 
that is the fair effect of the answer. I do not ask 
him whether the attestation is such as to pass real 
estate. He might admit as a fact whether the will 
b perfect. I take the result of the answer, however^ 
t9 be this, that from certain transactions which had 
taken place the will appeared tp have been proved 
after the death of Thomas ; and that it was men- 
tioned in these mortgage deeds, to which there is 
no evidence that he had access, and to which he 
could not have access unless the mortgagees chose» 
and so it seemed and appeared to have been proved^ 
and executed so as to pass lands, but that he was 
Ignorant of it. But when a man admits in that way* 
he is only stating what he was advised was the legal 
effect of the will, even if the admission were with- 
out qualification : and then if one were to say that 
he believed that the will passed this estate, another 

VOL. VI. R 
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Mar. 4^ 1818. t^ould Say, examine first, as these are only general 
^^^^^^^'^ words ; and he only passed what he could pass ; and 
MISTAKE.— whether he did or did not pass this estate cannot b^ 
poR ▼A^.^w)N.^hown from this will, biit only from inquury as to 
WITHOUT ^hat interests he had before the will ; and that is 
LENGTH OF to bc considcrcd with reference to his title before 

MISSIONS HT *^®. ^^» ^^^ *^^ enjoyment subsequent to it, 
ANSWERS, &c. Then it is said that he should have pleaded that 
Plea. Pur- he was a purchaser for valuable consideration with- 
coti. out notice. Certsdnly there is a great difietence in 

point of prudence between pleading this, and run- 
ning the risk of what may appear at the bearing* 
tf a man buys an estate, and a bill is filed, and a 
title shown to relief, he may plead that he is a pur- 
chaser for valuable consideration without iiotice; 
and he must support his plea by denying all the 
circumstances from which notice may be implied : 
and if, after all that can be said to charge him with 
notice, he is hardy enough to swear that he had no 
notice, and to deny all the circumstances : and he 
does plead, and refuses to try the question in any 
other way, then it must rest very much with tus 
own conscience. But if he forbears to plead, and, 
if it turns out in the progress of the suit that he 
was a purchaser for val. con. without notice, it is 
too. much to deprive him of the eiflfect of that, 
merel}^' because he does not stop the suit at first, if 
it be so in fact. 
Mortgage. Now I come to the assignment of 1796 : and 

here I must observe, that the bill has not been 
framed with an accurate attention to the nature of 
the cpse. The nature of the claim is either to re- 
deem the mortgage, or that equity would put it out 
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of tiie way so as to allow the right to' be tried at M«r. 4, isia. 
law. Then the bill ought to have been a bill to,,,^" ^ 
redeem, or simply to pat the mortgage out of the mistakb — 
way so a$ to permit the matter to be tried at law. rll^^lf^tt. 
But then it must have gone on to have offered iP^y-"^^^^^^ 
ment of the mortgage mcmey, suppose it to beLEKOTHop 
2,900/. and an account; and then they would have "^^^^ 
been entitled to charge the 4,000/. portbn» subject a"**^**** ^' 
to the question, whether the life estate given to 
Jane might not be considered as an advancement 
pro tanto. The bill should have come offering to 
do what wss equitable, and tendering all the ac- 
counts that were necessary to settle the rights of 
the parties. But in 1792 the mortgaged estates 
were in Wright, and he executes a declaration of 
trust for the Defendant. I do not mention the cases 
of buying in prior incumbrances to protect the 
estate against intermediate incumbrances, as they 
have no direct bearing, though they have some 
bearing, on this case. But there are cases where 
subsequent mortgagees have been permitted to pur- 
chase prior incumbrances in order to protect their 
mortgages, and to shut out intermediate incum- 
brancers, a tabula in naufragio, as it has been 
called. But I dp not consider this case as of that 
nature^ as if the estate passed under the will of 
Thomas; forthen the great question mi^thavearisen 
as to an equitable owner who has, and an equitable 
owher who has^ not the legal estate, contencGng 
which of them had the right of redemption, regard 
being' had to all the circumstances, and so on. 
Btit the diflference is, that the ^uesticHi is not here 
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Mar. 4, 1818. \^th a Volunteer as it was in another case, but with 
JrrZiZ*^ a purchaser for the most meritorious consideration, 

ELECTION.— • ' 

MISTAKE.— and who was in possession of the estate which he 
FORVAu^a^v.^^l^in^d as his/ as being a purchaser for valuable 
WITHOUT consideration. 

VOTICE.— 

' LENOTB OF Hieu, looklng at the settlement of 1776, and at 
MjMioiisnr '^® names of tiiose who were parties to it; and, 
AV8WSAS, Reconsidering that a very considerable interest in pre- 
doctrio^ L^ ^^^^ ^^ given to Lord Rancliffe, which he could 
applied to the ^ot otherwise have had in his father's life-time ; and 

case. 

that Sir Thomas P^rkyns honestly believed he had 
purchased ; and that this is a matter of doubt where 
the scales strongly incline in favour of the suppo- 
sition that the East Leake estates did not pass ; and 
then considering the enormous lapse of time, and 
that a scrutiny from day to day is stiU discovering 
new deeds ; and considering the relative values of 
the estates and the charges upon them in 1746, and 
at the present time, I think this is a case where, the 
Plaintiff could not have any relief at law if the 
question were to be tried there ; and upon that is 
founded my judgment that this bill cannot.be sus- 
tained. 
Costs. As to costs I never thought about them in this 

' case, as all the parties were acting very honestly 
and ignorantly ; and still doubting in some measure 
in such a case, where it b impossible, from the ma- 
terials before us, to be positively certain that we are 
in the right But all that can be expected of a 
court of justice, in a case where additional docu- 
ments are drawn out in this manner/ during the 
whole progress of the suit, is to fight with the 
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difficulty as it best can; and then if that diffi<;iUtyMar.s5j8i& 
cannot be overcome, the fault jdoes not rest with ^-^v^-*^ 

4.1 _, * ELECTION.-^ 

the court. icistake— 

Here then I close, and I have only further to say ^^^^^'^^^^ 

' ^ ^ FOE VAL. CON. 

With respect to this case, that I have given it the without 

utmost attention and consideration in my power, lengthTf 

and done every thing that depended on me to makeT'**^— ^^ 

1CI88101TSIN 
sure of my cotning to a sound and* accurate con* answe&s, &c. 

elusion. 



Decree affirmed. 



IRELAND. 



APPEAL FROM THE COURT OF EXCHEQUER. 

Governor and Co. of the Bank) .^^ ,. . 
OF Ireland, and others. f Appellants. 

Beresford, and others — Respondents. 

Commissioners under an act of parliament, for giving m^ 13 ^313^ 
money by way of loan to merchants, &c. make an ad- ^ ' /_ \ 
vance for A. who, along with B. as his surety, becomes g^HETY.— 
bound to repay within a limited time. A. obtains from bill of ex- 
the Commissioners several extensions of the time of pay-cBAjroE,&c. 
ment without the privity or knowledge of B. his surety, 
and at length becomes bankrupt without having paid. 
Bill to restrain proceedings at law against the surety ; the 
obligation )i)eing discharged upon the indulgence granted 
without his privity or knowledge. Decreed accordingly, 
and the decree affirmed in Drnn. Proc. 



SS4 CASBS IN THE HOUSE OF LOBD»' 

^"•^^'^"^•Bvaoactofthe Irish parlianiant of 83 Geo, 8. 
suftETT— , commissioners were named, who were emppiv^red 
BILL OP Bx- 1^ advance certain sums to merchants, trmlecs, and 

CHANGS, 000. , 

nianufaQturers, upon securities, the sums to be ad* 
vanoed by the Bank of Ireland, and to be, made 
good by parliament. Thomas Blair, an iron mai^u- 
facturer in Dublin, applied^ about the 30th Jaiiu«iy, 
1800, to the commissioners for a loan» offering Jcdtti 
Claudius Beresford, Archibald Bedford, and Biohard 
Sayers, all of Dublin, as his ccMecurities. . Jt 
was determined to advance to Blair a sum of 
10,000/. ; and a bill of exchange, a security not au- 
thorized by the act, dated 7th Feb. 1800^ 1U> that 
amount, was drawn by Blsur on Beresford, - and 
accepted by him to tihe order of Bedford, and 
indorsed by him and Sayers, payable on the 1st of 
November following. A bond, with warrant of 
attorney, was also executed by Blair and his 
sureties. 

Blair afterwards obtained several extensions of 
Ume, for the payment of the above sum,, and ^t 
length became bankrupt, without having paid. 
Judgments had been entered upon the bond and 
warrant of attorney, and the governor and com- 
pany of the Bank were about to levy the 10,000/. 
from the sureties, when they filed their bill in the 
Exchequer Court against the Governor and Co. of 
the Bank, the secretary to the commissioners (in 
whpse name the commissioners were, under the act, 
to sue and besued)and the Attorney jQenecal, stating 
that the extensions of credit were given without 
thpir privity and concurrence, ond that^.tt^y being 
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merely sureties, were by such indulgence dis-Mar.i3,i8i8. 
charged; and praying for a perpetual injunction ^^^^^^l^l'^^'*^ 
to restrain proceedings at law against them on the bill of ex- 
ground of this obligation. The Defendants answerr^**^^^^'^^' 
ed, that the sureties had notice of the indulgence^ 
and that, even if they had not, the extensions were 
pot of a nature to discharge them. An issue was 
directed to try whether the Plaintiff had notice, 
Imt the Defendants declined the trial, not being able 
to prove notice. 

The Court of Exchequer, in 1814, decreed ac- 
cording to the prayer of the bill. And from this 
decree the Defendants appealed. 

At the hearing in the House of Lords, in March, 
1818, the cases of Walwyn v. St. Quintin, 1 Bos. 
Pul. 652. ; Nesbitt v. Smithy 2 Bro. Ch. Ca; 179. ; 
Rees V. Berrington, 2 Ves. 540. ; and BouUbee v. 
Siubbs^ 18 Ves. 20. ; were eited ; and the case of 
Fentum v. Pocock, 5 T^nt. 192. decided on the 
principle that, neither time giyeq by the holder to 
the drawer to pay, nor knowledge of the holder 
when he took the bill that the a,cceptance was 
merely for the accommodation of the drawer, dis- 
charged the acceptor, and that nothing could dis- 
charge him but payment or a release, was particu- 
larly relied on by the Solicitor General on behalf of 
the Appellants. 

LordEldon, (C.) The proceedings in this case 
are proceeding on a bond and warrant of attorney 
to confess judgment, executed by Blair and the 
Respondents, under the circumstances mentioned 
in the pleadings. But the bond and bill of exchange, 
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Mar. 13,1618. mentioned in the cases, are not produced in this 

^^^^^^^^Z^ House, nor copies of them ; and yet it is absolutely 

BILL Of Bx- necessary that we should have them or copies of 

euAvoit, ke. ^^^^^ . jg^^ because it b always dangerous to decide 

without seeing the instruments on which the cases 

depend ; and 2dly. because there is hardly any 

case from Ireland, in which it is not necessary to 

caU for this supplemental information. 

The case is the more remarkable here» and it is 
the more necessary that we should see these instni^ 
ments, as there appears no authority in the act of . 
parliament for taking a bill of excbange ; and when 
it is made a question, and the subject of argument^ 
whether the bill of exchange was not the principal 
security, and the bond the collateral /i^iiiptyy it 
becomes still the more reasonable and. proper that 
we should see them : for though the bond b a se- 
curity of a higher nature, yet if in its r^talit refers 
to the bill of exchange as the principal security, 
although the one b a specialty, and the other only 
a simple contract, the specialty may, perhaps, be 
only the collateral security. 

And then you will have to consider the effect of. 
the compibsioners taking a bill of exchange as a 
security when the act says that they shall take only 
securities under seal ; and it cannot without a great 
deal of reservation be argued with success that they 
shall have the benefit of such a security under the 
act, when the act authorizes none such to be taken » 
Then in this bill of exchange J. C* BereafcNrd b 
the acceptor, and if the bond b a cdlateral secu-^ 
rity, then you will have to consider what b 'tiie 
effect of the circumstance that, tiioiigfa'Beretford b 
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the acceptor^ still the consideration was giv^en toMar.i3,isi«; 
Bliir, and that with the knowledge of the commis-' ^— v~^ 
sioners. First, then, it will be to be considered in bill o»kx. 
what situation Blair and Beresford stand with re- *^^"*^*''' 
spect to th6 commissioners, and each other ; and 
secondly, in what situation those who have indorsed 
this bill stand to justify this decree. •' ' 

The Solicitor General says, that the Cowt (tf Fentum ▼. 
Comn!ion Pleas have determined that although ohe ^^^'jI, 
receives a bill of exchange with the knowledge that- 
it is an accommodation bill, &c. yet the acceptor is 
bound to pay, and this decision took place 'when 
Sit' James Mansfield was Chief Justice, and the , 
present Chief Justice (Sir \^cary Oibbs) Nvas one 
of the puisne Judges. If that went on this priAbiple, 
thai with a view to the benefit of commercial in^ 
tercourse you' would not inquire into the knowledge 
of parties ; but that all should be taken according 
to the natural eflTect of the bill, as appearing on the 
face of it, I think that a most wholesome principle. 
And it will not be sumrising that I, who have so 
often contended that you ought always to look only 
at the ilatural effect of a bill of exchange, and never 
to hold that the acceptor was not first liable, should 
approve of that principle. And yet we have beeji 
so often misled in Chancery as to what had beeiv 
considered as the law on that point by the Court of 
K. B. OS to have held perhaps a dozen times» that 
the consequence was contrary to what has befen dew 
termined by the Court of Common Pleas, supposing 
the principle to be that which I have mentioned. ' 

Then it is aba>neces8ary that ive should see this 
bond^ vnok onLyto be oertiua. as to* the tobligalions 4f 
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Mar. i3» 1818. the parties with reference to the law, as between 
' "^^^ principal and surety generally, but as arising out of 
BiL;.orEx- this Irish act of parliament. In the common case 
ciAiroB, 8fc, ^^^ ^i^j jjg ^Q doubt with respect to a bill of ex- 
change, but that the demand ought first to be made 
against the acceptor, and he not paying, and notice 
being given to the drawer, he then became liable. 
And with respect to principal and surety in a bond 
where the creditor enters into an agreement or 
binding contract with the principal debtor, to give 
him further time without the concurrence of the 
surety, the surety is discharged; as the creditor 
by his new contract destroys the benefit which the 
surety had under the former contract, as he puts it 
out of his own power to ipake good his engagement 
to e|:4brce immediate payment from the principal, 
when the surety would have a right to require him 
to . do so. Qut special circumstances may vary even 
Bouitbee v. that, as in the case in 18 Vcs. which I ought not to 
Vw^^ao.^^ rely upon as authority, being a decision of my own, 
but which was sanctioned by a decision of Lord Thur- 
low. It was said there, that unless the alteration of 
the time and mode of payment extended to the 
suristy, so as to prevent his enforcing immediate 
payments the contract could mean nothing. But 
the parties must be allowed to judge of that : and 
there may be many cases in which individuals may 
. think» that having obtained delay as against the 
cr^tor^ they may leave the ma(;ter open as to the 
surety, trusting tp his feelings that he will not dis- 
tress them. ' 

This case is to be viewed with reference to all 
tJ^ese principles. It is alsd to be considered with 
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refei^Dce to this act of. parliament If the act gives Mar. is, is ta. 
the Crown process to the surety in the event ^^^^^^^^^^^^ 
their being called upon to pay, and if they were bill of ex- 
Aot placed in that respect in a worse situation, that ^"^"*^' ^' 
is one view of the case : but if there are clauses 
in the act requiring the commissioners to sue with- 
out delay: and the commissioners being so re- 
quired to sue without delay, have put that out of 
their own power, then it will be to be considered 
whether all are to be taken as being parties to this 
act of parliament ; and whether the commissioners, 
being under an obligation by the act to sue without 
delay, could take the benefit even of passiveness as 
against the surely. 

But I give no final opinion upon these points till 
we have authentic copies of these instruments, that 
we may take care to be accurately informed of the 
nature of the instruments to which we are called 
upon to give legal effect. 

Decree afterwards affirmed. Judgment. 



SCOTLAND, 

APPEAL FROM THE COUUT OF SESSION. 

Grakt — Appellant. 

Campbell and others — Respondents. 

A. gives a cautionary obligation to B. tad engages to trans- may i, isis. 
fer and assign to him certain property in security, to en* 
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May 1, 1818. able B. to raise monej, under an agreement, by which 
^ — ^- _ ' certain contemporaneous conditions were to be performed 

SECURITY.^ by B. and then gives B. a letter and orders for the pro- 

woTicB^ &c. perty, in which the conditions were not mentioned. C. 
advances money for B. obtains an asstf^ation of the letter 
and orders, and bribgs an action of adjudication in im« 
{dement of his obligation against A., alleging that the 
money had been advanced on the faith of the letter and 
orders, and not on that of the agreement, of which B. 
had not performed his part. So round by the Court be- 
low, and decree for C. But the judgment reversed by 
the House of Lords, on the ground that C. before he 
• advanced, or became bound to advance money for B. had 
such- notice of the existence of some agreement relative to 
the obligation by A. as imposed upon him the duty of 
inquiry as to its terms, also on the ground that the letter 
by itself witf an obligation without consideration, and 
that the agreement mnst be let in to give it validity, &c. 



X HIS was an actior, brought by the Respondents, 
Messrs. Campbell and Stuart, for themselves, and 
as trustees for certain other persons, against the 
Appellant, to enforce performance of a cautionary 
Summons, obligation: and the import of the summons, which 
was termed a summons of adjudication in implement 
in security, was, that the Appellant had, by certain 
holograph missive letters of the 8th and IStii March 
1811, bound himself to become cautioner to the 
friends of Mr. James Walker, in the pleadings 
mentioned, to the extent of 8,000/. for such sums as 
his friends might advance for him ; and, having 
given to Walker orders upon his forester at Ro- 
thiemurchus, and his agent at Garmouth, to de- 
liver him timber to the amount of 8,000/. had idso 
boundhimself to execute to Walker an assignattoii of 
his lease of the forest of Rothiemurchus to the ex- 
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tent of 8,00(ML in as for as the sum was not covered May i, isis. 
by- the orders : that on the faith of these securities ^"" '' ^ 

. SECUBITV.— • 

the Pursiiers granted bills, and interposed their credit notice, &c. 
for certain sums in Walker's favour, he uflidertaking 
to assign to them, or a trustee for them, the fore- 
said security on the wood and forest of Rothiemur- 
chus: that Walker, on the 21st of August, 1811, 
as^gned the security to trustees for behoof of the 
Pursuers, with power to demand from the Appel- 
lant a direct assignation of his lease of the forest of 
Rothiemurchus to the extent of 7,000/* subscribed 
by them for' Walker's behoof, or such part th.ereof 
as had been advanced or paid to Walker by them : 
and the summons concluded for delivery of the 
wood and assignment of the lease to the extent of 
7,000/. 

The defence on the merits was, that the Pursuers Defenoe. 
had become bound for money for Walker, not on 
the faith of these letters, but on the faith of an 
agreement entered into on the 11th March, 1811, 
by and between the Appellant, and Walker, with 
reference to which the letter of the ISth^ March, 
and the orders on the agent and forester, had been 
given to Walker, and that by this agreement the 
obligation on the part of the Appellant was made 
to depend on the performance of certain conditions 
by Walker, which Walker had not performed. 

Defences in point of form, that the adjudication 
in implement was irregular without a previous con- 
stitution of the debt ; that the adjudication in secu- 
rity was a different action, and that an adjudication 
in implement in security had never before beei^ 
heard of ; and also that thb was an accumulation 
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ttay 1, 181ft. tt tu^tldn^, \fttt titgfed in t%6 Ccttrt of Sesftion and 

' '' ' House of Lords. In the Court below these objec- 

yoTics,&o. ti<md did not {MTdl, and in the Houae of Lords it 
ivtts not fbund necessary to give any opinion upm 
theth. 

With respect to the merits, it appeared that the 
letter of the 8th March, which confined the obliga- 
tion to 5,000/. or 6,000/; was not shown at all. 
On the 11th of March, after previous commutai- 
cations, in which Walker had the assistance of Mr. 
Jameson, his law agent, heads of agreement, be- 
tween Wallter and the Appellant, were determined 
on, and reduced to writing. By thb agreement the 
Appellant engaged to transfer timber, and assign 
his lease to Walker in security for 8,000/. of which 
S,000/. was to be advanced to the Appellant ; and 
Walker engaged to advance the 3000/. to the Ap- 
pellant, to give the Appellant a back security over his 
West India property, and to relieve the Appellant 
of certain securities, in which he was bound along 
with or for Walker: and it was provided, that in 
case Walker could not supply the S,000/. and re- 
lieve the Appellant of the securities, the agreement 
was to be at a^ end. The agreement contained the 
following stipulation : ** It is understood, that if the 
^* t^\d sum of 8,000/. can be raised for the said full 
*' period, the said transfer and assignation shall be 
^ held by Mr. Walker, in security only, for the 
** said period of five years } but if the ssdd sum can- 
" not be raised for so long a period, then one fourth 
** in value of the said timber (or of the proceeds, if 
'* converted), but no more, shall be at the absolute 
'* disposal of Mr. Walker, at- the end of twelve 
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'' motathd, ftom the time When Mn GiUht twelves M^yi, isW. i 
" hb profiosed proportion of the ifloney, if heteselSij, ^^"TtltTI^ * 
*' but no sooner; andtheremaihdefbfthesAidSyOOO/.ifoTktB^&ti. 
'' in virtue of the said titaibei^ (or of the tirt>c«6d$^ if 
** converted), ih moieties at the end bf eighteen ftnd 
'^ twenty-four months from th6 bUli6 time, if necfes- 
''sary, but not sooner; it being understood, that 
** in case of such partial or toted advance by Mr. 
'* Grant, the security of Mr, Walker's friends shall 
" still, for the said space of five years, be forth- 
*' coming when he requires it, if he can thereby 
'' operate his relief^ by procuring a loan or loans 
'^ anew for the remainder of that period s and the 
'* foresaid transfer and assignation shall continue 
^* to be held by Mr. Walker ita security dnly of the 
^' whole, or such part of the said sum of 8,000/. as 
'^ may, in all, so continue in loan to the end df the 
'* said period of five years." This agreement, al- 
though the heads were thus prepared on the 11th 
March, was not formally executed till the £8th 
March, 181 1. 

On the 16th March, 181 1, the Pursuers and those 
for whom they appeared as trustees, Mr. Jameson, 
Walker's law agent, being one, engaged td become 
bound for money advanced to Walker, by a writing in 
the following terms, subscribed by each of the parties, 
and stating the sums for which each was to become 
bound : '' Whereas Mr. James Walker having been 
'* induced to go into considerable advances on goods 
'* and security of a permanent nature, and we bein^ 
*' of opinion that he will be ultimately enabled to 
<* pay off every claim agunst him, and desirous of 
'* assisting him in the mean time, do hereby agree to 
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Mayi, i8ia «* become bound to any lender of money^ to the ex- 
.^^ , v"""^ <« tent of our subscriptions hereto, to be repaid one 
xoTicB, 5cc. ^ fourth part in one year^ and the balance in eigbteen 
** months^ and two years from the datie of advance : 
*' And we further agree, in case our assistance «ball 
'' be further requisite, to continue the sune uqtil 
*' the lapse of five years from this date : he always 
** assigning to us, or a trustee for our behoof, the 
** goods and security he now holds for bis own 
"advance." This writing was subscribed by each 
of the parties, specifying the sum for which each was 
to become bound; and an explanatory n6te was 
added, stating that the total aid was not to exceed 
8,000/. to whicli amount Walker was to ^produce 
security, &c. 

WsJker iNTOcured the signature of the subscribers 
to several bills, the first of them in point of time 
dated the S2d April, 1811; and on receiving the bills, 
he delivered to each of the Respondents a letter men- 
tioning the agreement of the 11th of March gene- 
rally, and engaging to transfer the timber and assign 
the lease to them, or a trustee for them, (or their 
security. 

In August, 1813, Walker became bankrupt, and 
the Appellant refused to execute the transfer and as- 
signation, as Walker had performed none of the con- 
ditions incumbent on him by the agreement. One 
of the Respondents was appointed agent in the se- 
questration against Walker, and thus obtained access 
to his books and papers ; and it was then only for 
the first time, as the Appellant alleged, that the 
Respondents saw the letters and orders, although 
that was denied by the Respondents. The Pursuers 
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then procured from Walker an assignation of the May i, isis. 
letters of guarantee and orders of delivery, in which gxcuRiTY— ' 
Walker stated that they had bound themselves upon kotice, &c. 
the faith of these letters and orders^ and thereupon 
brought their action. 

The Lord Ordinary, on thev 22d June, 1812, pro- Interlocutors. 
nounced an interlocutor, finding that the Pursuers 
were no parties to the agreement directly, and could 
not, in sound reasoning, be held to be constructively 
such ; and that the subscription of the Pursuers and 
their subsequent advances, must be held as proceed- 
ing on the letters of the 8th and 13th March, 1811, 
md that they had no concern with the private agree- 
ment ; and decerned and declared in terms of the 
libel. 

The Pursuers gave in two minutes restricting the 
decree ; — 1st. As to the sum for which Mr. Cunning- 
ham» one of the subscribers, had become responsible, 
he having advanced nothing. Sd. As to Mr. Jamie- 
son's debt, the Respondents alleging that they had 
discovered circumstances which might occasion some 
debate as to his claim. 3d. As to the amount of a 
dividend from Walker's property. 
' . Upon reclamation by the Appellant, the Court 
found that under the restrictions, the Pursuers were 
entitled to a decree of adjudication in security of the 
sums of money which might have been advanced by 
them» and decerned accordingly, reserving all ob- 
jections contra executionem, until the precise amount 
of the said advances should be ascertained, and for 
that purpose renutted to the Lord Ordinary. From Appeal. 
tliese interlocutors the Appellant appealed. 

VQI.^ vi. s 
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May i, 1818. The Lord Chancellor in the course of the argu- 
ment above, observed that in England, before the 
Pursuers could have proceeded on these letters, they 
must have gone to the stamp office to get them 
stamped, and have p£ud a large penalty* 



SECURITT.— 
NOTICE, &C. 



Jodgment, 
Maj 1,1818. 



Lord Eldon (C.) In this case it is not my in* 
tention to say any thing as to the nature of the ad- 
judication, whether in implement, or in security, or 
as to the accumulation of actions, because it appears 
to me that the case may be decided without touch- 
ing upon these points. 

In looking at the summons, it seems clear that 
the Respondents must recover on the guarantee of 
these letters, of the 8th and ISth March, or that 
they cannot recover at all ; and the question is 
whether the Respondents advanced their money on 
the faith of these letters. The summons is in this 
form : " that the Appellant on the 8th of March, 
'' 181 1, addressed to Mr. Walker a holograph mis^ 
** sive letter of the following tenor : 



'* My dear Sir, Edinburgh, Mar. 8, 1818. 

*' Understanding that your friends are willing to 
come forward with certain securities or advances 
which you at present have occasion for, if they 
have sufficient indemnity ; I hereby become bound 
to become your cautioner to them to the extent of 
5000/. or 6000/. if you require it, and to assign to 
you in an effectual manner, in corroboration of 
such cautionary engagement, timber in the North 
cut down, and ready for market, to the above e%^ 
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** tent, exclusive of what you have in your ownMayi,i8i8. 
" hands, hereby undertaking that I have so cut ^~"^^'""*^ 
^ down^ and ready for market, a larger quantity than notice, &c. 
'' the above value. 

'' I am, my dear Sir, 

" Most sincerely yours, 
(Signed) *♦ J. P. Grant, 



n 



This letter was addressed to Wall^er, and it is ob- 
vious, from the contents of it, that he was to be 
at liberty to show it to any person who might be 
willing to advance him money on that security. 
And if there had been any improvidence in not call- 
ing it out of his hands, when the agreement of the 
11th of March was entered into ; I say the 11th, 
although it was not executed till the Sdth ; the con- 
sequences must. have been endured, because prin- 
ciple is not to be sacrificed to prevent the effects of 
such improvidence. The case states that this letter 
was not presented to the Respondents, because the 
Appellant became desirous to obtain a larger sum 
than it warranted Mr. Walker to raise. The sum- 
mons proceeds : '* That the whole of the sum men- 
*' tioned in the above mission being intended for the 
^* said James Walker's accommodation, in retiring 
'' those bills on which Mr. Grant and he stood as 
** joint obligants, but which were the proper debts of 
<< the said James Walker ; the sum was afterwards, 
** with the view of accommodating Mr. Grant, ex- 
*' tended to 8,000/. of which the sum of 3,000/. 
*' was to be given directly to Mr. Grant.** It ap- 
pears to me to be of no importance for whose ac- 
commodation it was intended. ** That accordingly 

s 9 
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May 1,1818. " on the 13th day of March foresaid, the said John 
' ^^ ' " Peter Grant, Esq, alone: with an order on his 

SECURITY "" ■^ 

Mmcs, Ice. " forrester for wood to the value of 8,000/. delivered 
** another holograph missive letter to the said James 
" Walker, of the following tenor : 

" Dear Sm, Edinburgh, Mar. IS, 1811. 

*' Having of this date given you orders on my 
*' forrester and agent at Garmouth, to deliver you 
** timber to the amount of 8,000/. I hereby bind 
** myself to execute in your favour an assignation 
*' to my lease of the forest of Rothiemurchus, to the 
** extent of the said 8,000/. in so far as the same is 
" riot covered by the above orders. 
'' I am, dear Sir, 

" Your most obedient humble servant, 

(Signed) ."J.P.Grant." 
(Addressed) " To James Walker, Esq. Leith." 

" That on the faith of these sureties several of 
• " Mr. Walker's friends did grant bip«, and give 
" their credit for the following sums, viz. Robert 
** Jamieson, Esq. writer to the signet, 1,000/. ; Dr. 
" ThtSmas Davidson, of Muirhouse,. 1,000/. ; Ro^ 
** bert Boog, Esq. of Dundas-street, 1,000/. ; Wil- 
"liam Cunningham, of Fredrick-street, 1,000/.; 
"John Pitcaim, of Pitcairn, 1,000/.; Thomas 
" Wood, Esq. 600/. ; the said John Campbell, 
" 500/.; and the said James Stuart, 1,000/.; it being 
" a condition annexed to their engagements, that he 
** the said James Walker should assign to them, or 
*' a trustee for their behoof, the foresaid security 
" upon the wood and forest of Rothiemurchus,** By 
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what facts they intended to prove that they did pr6-May i, isis. 
ceed on the faith of these securities, or the time ^^"^''^"^ 

StCURITY.— 

when they granted any bills, is not stated. notice, &c. 

In this summons there is not a word about the 
instrument of the 16th March, to which the nanies 
of the Respondents are subscribed : and it is not 
immaterial that in the suit the name of the first sub- 
scriber Jamieson is dropped, and that the nan^e of 
Cunningham is also dropped ; and I presume, the 
John Campbell and James Stuart, whose names are 
subscribed, are the same to whom the assignation of 
the letters was made by Walker. " That the said 
" subscribers having thus given Mr. Walker bills for 
** the sum subscrioed by them, he raised money 
^^ and applied the same, in terms of the agreement 
*' between Mr. Grant and him, having paid Mr. 
" Grant 3,000/. in cash out of the first end of it. 
" That in order to effectuate their security, the said 
** subscribers named the said John Campbell and 
" James Stuart trustees for them ; and the said 
** James Walker, by his assignation in favour of the 
" Pursuers, of date the 21st day of August,. 1812, 
" and which is registered in the books of council 
" and session, on the 30th day of September there- 
*' after, on the* foregoing narrative, and further 
^' narrating that the said obligatory niissives were 
•* granted by the said John Peter Grant, Esq. in 
*' order to enable him, the said James Walker, to 
" raise a sum of money not exceeding 8,000/. ster- 
** ling, on the security therein mentioned, an4 
" which money was to be applied for their mutual 
'* behoof ; and that his name having been used in 
•^ these letters, merely for behoof of his friends^ 
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Ma7i,i8i«. <' till they ^ould name trastees to hold the right 
^~^^''"— "^ " for themselves, it was just and reasonable that he 
MOTicsyfcc. '' should fulfil the obligation upon him to assign to 
" them the foresaid security, and they having ap- 
*\ pointed the said John Campbell and James Stuart 
** as trustees; therefore he thereby assigned, con- 
" veyed, and made over to and in fkvour of the said 
*' John Campbell and James Stuart, in trust for 
** behoof of themselves, and the said Robert Jamie- 
" son, Thbmas Davidson, Robert Boog, William 
" Cunningham, John Ktcaim, and Thomas Wood, 
'* rights title, and interest which he had or could 
'* have in and to the ssdd obligation on John Peter 
*^ Grant, Esq. to deliver the wood, and assign the 
" forest of Rothiemurchus, in consequence of the 
" above recited letters by the said John Peter Grant, 
** Esq. to him, and in and to the timber which 
^ might be lying at that time at Garmouth, in 
'* terms thereof, with full power to the' siJd John 
'^ Campbell and James Stuart, as trustees for them- 
^* selves and the gentlemen above-named, if neces- 
** sary, to apply to and demand from the said John 
^ Peter Grant, Esq. a direct assignation to them- 
'* selves to his lease of the wood and forest of 
** Rothiemurchus, to the extent of the said sum of 
^ 7,000/. sterling, or such part thereof as has been 
^ advanced and paid to him, the said James Walker, 
^ by them.** Then it states that the Appellant re- 
fused to implement the obligation; and concluded 
that he should be decerned to implement, &c. With- 
out stating all the findings in Uie Lord Ordinary's 
inteiiocutor, I call your Lordships* attention only 
to the condudmg findings in these words ; <' Finds 
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" that the subscriptions of the Pursuers, and their May nisis. 
''subsequent advances, must be legally held ^jbcubity— 
''proceeding on the letters of the 8th and 13th notice, &c. 
"March, 1811, and no others. Finds that the 
" Pursuers have no concern with the private agree- 
'* ment and arrangement made between the De- 
" fender and James Walker, of whatever date it 
" maybe : therefore adjudges, decerns, and declares, 
" in terms of the conclusions of the libel/' 

On the S5th February, and Sd March, 1814, the 
Respondents gave in two minutes, restricting the 
decree ; the latter of some importance, on account 
of the light which it throws on the real nature of the 
transaction. The first related to a sum for which 
Mr. Cunningham had subscribedl, but which was 
not advanced. The second restriction, which re- 
duced the sum to between 5 and 6,000/. was that of 
Mr. Jamieson's debt, and the reason alleged, was^ 
that circumstances had been discovered which might 
occasion some doubt as to his claim, though he had 
actually advanced the money. It is always with 
great diffidence that I speak of the forms of pro- 
ceedings in Scotland ; but to be sur^ if it had been 
a proceeding in thb country, it would have been 
very extraordinary that Jamieson*s name could be 
dropped. But so it is represented. What the 
doubts were is not explained. But it is impossible 
to look at these transactions without seeing that 
Jamieson must have known all that was intended 
between Walker and the Appellant, whether the 
otihers knew it or not. 

I do not state the subsequent interlocutors any 
further than to mention that judgment was givep. 
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May 1,1818. that the Respondents were entitled to a decree of 
sEruBiTY.— adjudication in security, upon which so much has 
iiuTicB,&c. been said at the bar- 
Now as to these letters, if the principles of the 
law of Scotland as to the matter of guarantee do 
not differ, as I conceive they do not, from those of 
our law, if one puts into the hands of another a let- 
ter by which he engages to pledge himself for the 
payment of whatever sums may be advanced on the 
faith . of that letter, if money is so advanced, he 
must abide by the consequences. But in our law, 
that guarantee may be withdrawn before it is acted 
upon. Now that letter of the 8th March, 1811, was 
not shown at all ; and the letter of the 13th March, 
181 1, was for a different sum. And he who drew 
the engagement of the 16th March, seems to have 
hadsomenotion of the agreement of the 1 1th March, 
for so it is dated in the paper itself, although not 
executed till the 29th. Jamieson, beyond all doubt, 
knew it ; and it is difficult to suppose that when he 
subscribed that engagement, he did not communicate 
what he knew, as to the real nature of the transac- 
tions, to the rest who subscribed along with him. 

The engagement is in these terms : ** Whereas 
" Mr. J. W. having been induced to go into coitsi- 
" derable advances^on goods, and security of a per- 
" manent nature,** &c. I request your Lordships^ 
attention to the words " to be repaid one fourth in 
** one year, and the balance in eighteen months, 
" and two years, from the date of advance,** and to 
the words, " he always assigning to us, &c. the 
" goods and security he now holds for his own ad- 
*♦ vance," which I interpret to mean — whatever sc- 
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curities he holds for his own advances to Mr. Grant, May i, isia. 
he is to give us the benefit of them. The total aid ^^ — v— ^-^ 

8ECUKXTT ""^ 

was not to exceed 8,000/. to which amount J. W. wotice,&c. 
was to produce security, and then there is a memo- 
randum among themselves. 

Now although the agreement was not executed till 
the S9th March, it is clear that it was in contempla- 
tion on the 1 Ith, before this engagement of the l6th . 
March was drawn. Ant) /when you look at it, it is an 
engagement on (he part of the Appellant to transfer 
the timber and assign the lease, subject to a previ- 
ous assignation, Walker engaging on his part to ^ve 
the Appellant a back security over his West India 
property, and to perform some other conditions, in 
which, if he failed, the agreement was expressly 
stated to be at an end. This was communicated to 
them by Walker before they had granted bills or Notice, 
advanced any money : and is distinct notice given 
to them in this sense that, although the agreement 
was not executed, yet that it was agreed that there 
should be such articles, which imposed upon them 
the duty of inquiry, when they would have found 
that the indemnity was not so pure and unincum- 
bered as they might on the 16th have imagined. 

I am therefore of opinion, subject to the correction 
of the House, that looking at the effect of the whole 
transaction, they could have only the same ielief 
that Walker would be entitled to. Whether Walker 
can successfully make any claim I do not say. 
Their summons does not proceed upon that ground, 
but on the ground of these letters : and they cannot 
be permitted to allege now that they shall have the 
same benefit in this case that Walker might have 
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May 1,1818. had. The claim of the Respondents^ therefore^ 
^^^^^^^^ cannot in this case be supported. 

JfOTICB, &C 

Lord Redesdak. I concur in the opinion that ^ 
the claim cannot be supported in this action. The 
summons demands the delivery of the timber^ and 
an assignment of the l^ase as 'a further security. 
The ground on which thb claim is made, is these 
letters of the 8th and ISth March, 18 U. The 
first question then arises upon this letter of the 8th 
March. They say, they advanced their money <m 
the &ith of this and the subsequent letter. But 
they admit that this lett^ was never shown . What, 
however, is this letter ? It amounts only to an en- 
gagement to become security for him upon certain 
terms, and they were never called upon to advance 
their money according to the terms of that letter. 
And in whatever way the Appellant might have 
been liable under thatletter, as the terms of it were 
never acted upon, it is out of the question. It is 
admitted that it was nev^ shown, and that is mani- 
fest from the terms of the instrument of the 16th 
March, which do not bear the slightest reference to 
this letter of the 8th March ; and it was not then 
in contemplation. What is next ? The orders of 
the 13th March, to deliver timber for Walker's be- 
hoof to the amount of 8,000/. and the letter of that 
date to Walker. That letter is an engagement to 
execute in Walker s favour an assignation of the 
lease of the forest of Rothiemurchus, to the extent 
of the said 8,000/. '' in so far as the same is not co- 
*' vered by the above orders f so that, if the timber 
to the amount should be delivered, there was to be 
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no nsfiignation of the lease. But what is that letter May u isia. 
standing by itself ? An engagement without consi-g^^^"'^j;^^ 
deration. It must be connected with something votice, to 
else: and what is that ? The contract of the; 11th 
March, 1811, is necessarily let in, and there is no- 
thing else to give the undertaking of the 13th March 
any validity. I conceive, therefore, that the letters 
of the 13th March, standing alone, cannot be 
founded upon ; and the letter of the 8th March is, 
as already stated, out of the question. 

To supply the defect, they say that the whole 
sum mentioned in the first letter being for Walker s 
accommodation, the sum was afterwards extended 
to 8,000/. with a view to accommodate Mr. Grant. 
Where did they find that ? Only in the agreement 
of the 1 1th March ; and it is manifest that whoever 
firamed the summons had that in view, otherwise 
this would not have been said. Then the summons 
Mates that on the faith of these sureties tiiey granted 
bills and gave their credit. Now what is the fact ? 
On the 16th March they signed the subscription 
paper, in the contemplation and on condition of his 
assigning to them the securities which he held for 
the advances which he had made. It is impossible 
that the ground here laid could be that on which 
they agreed to advance their money. They agreed 
to advance it only on the securities which Walker 
could make available. The engagement of the 13th 
March is merely to assign the lease to the extent of . 
ijie 8,000/, in as far as the sum was not covered by 
the orders for the delivery of the timber. But here 
they demand, first, the delivery of the timber to the 
amountof the 7,000/. ; and, secondly, the assignment 
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May 1, 1818. of the lease to the extent of that sum ; which goes 
^""""^^"^"""^ beyond the terms of the letters. But that engage- 

8ECURITT.— o o 

HOTicEy fire, ment could not by itself be the foundation of an 
. action without something else. Then they under- 
took to advance their money on the engagement 
stated in the instrument of the 16th March, and 
that was nothing except the securities which Walker 
could have enforced. They advanced nothing at 
that time : but they afterwards granted bUls when 
they had distinct notice of the existence of the con- 
tract of the 1 1th March : and it b clear that Jamie- 
son was informed of tlie nature of that contract. It 
does not appear that the others knew the precise 
terms of it ; but they were sufficiently informed of 
it to know, that it was by that only that the Appel- 
lant was bound ; so that they could not, with effect; 
demand the assignation of the lease, or the delivery 
of the timber, without referring to that instrument 
of the llthof March, and complying with all the 
terms of it. 

It is clear then that they did not advance their 
money on the faith of the letter of the 8th March : 
and the letter of the 13th, by itself, contained no- 
thing of which they could take advantage ; and by 
the instrument of the 16th March, they had the 
benefit only of such security as Walker could have 
enforced. I do, therefore, conceive that they can- 
not claim to have the timber delivered, or the lease 
assigned to them, as they had no title, except as 
assignees of Walker, since they did not advance 
their money on any security that he could not have 
enforced : and the instrument of the 1 6th speaks 
only of securities held by him for^his own advances. 
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Upon the whole then, I am of opinion that this May i, isis. 
judgment ought to be reversed : and that the Ap- ^^^^ 
pellant ought to be assoilzied, also from the costs voticb, &c. 
of the action below. He cannot have his costs here. 

Judgment of the Court below reversed : and the 
Appellant assoilzied accordingly. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

. WooLLEV and another — Appellants. 
Maidment — Respondent. 

Action for aliment by a son againn his mother. The March 13, 
mother had been a ward pf Chancery, and having, when May 2791818. 
fifteen years of age, married Maidment, the Respondent's ^*— v ■■'^ 
father, a settlement of her property real and personal aliment. — 
^was then made, under the direction of the court, byusNAxra*. 
which the interest of the personal estate was made pay- — knolish 
able to her for life, and theprincipal to her children, m ^^"•'^"'''» 
equal shares at her death ; but their interests to be vested, 
as to sons, at the age of twenty-one, and, as to daughters, 
at the age of eighteen, or on their marriage. As to the 
freehold, copyhold, and leasehold estates, they were to 
be sold, and the money to be invested in purchase of 
freehold and copyhold estates, of which the mother was 
made tenant for life, with remainder to her first and 
other sons in tail, &c. The Pursuer was the first son. 
The father died. The mother advanced 100/. as a fee, 
to a clerk to the signet, into whose office the son entered 
with a view to the profession of an advocate, the mother 
then residing in Scotland. The mother married again, 
and refusing to allow her son a certain annual sum for 
his maintenance, he brought the action for aliment, 
being then past the age of twenty-one, and the claim to 
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March 13, aliment sustained^ super jure naiurm^ in the court below. 

May «r, 1 81& But the judgment reversed in the House of Lords. 

The Lord Chancellor being of opinion that the interests of 
the respective parties were settled by the English settle- 

' ment which could not be undone^ and being of opinion 

sBiTLEVB«T, ^^^ ^ ^^ ^^ ^^ ^ vcsted iutcrcst in the properj^ 
8cc. ' with which he might deal in the market, he had suffi- 

cient aliment without aid irom bis mother. 



Jane WOOLLEY, the AppeUant, being in 1791, 
entitled to considerable real and personal property, 
under the marriage settlement and will of her grand- 
father Robert Bamevelt, merchant in London, and 
being then only 15 years of age, and a ward of 
Chancery, was In that year married to Mr. Msdd- 
ment, the Respondent's father : and on that occa- 
sion, under the directions of the Court of Chan- 
MaiTia|e ar- eery, marriage articles were executed between the 
im* *^ ^^'Respondent's father and the Appellant. They 
commence with a recital that his mother, the Ap- 
pellant, was entitled to a third share of certain 
heritable estates that had been settled on her and 
her two brothers, by her grandfather, ip the year 
1767 ; and also that her grandfather, by his will of 
1785, had vested certain other heritable estates, 
. and certain sums of money for behoof of the Ap^ 
pellant's mother; and after that person's death, for 
behoof of the Appellant and her other children, 
when they should attain the age of twenty-one, tiU 
which time it was to be accumulated by trustees ; 
and then it is declared that in contemplation of the 
marriage, the parties ^^ covenanted, provided, and 
V fl^^ed to assign, transfer and set over, settle and 
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*' assure, or cause to be as^gned, transferred and Mwdi 13, 
" set over, settled and assured, all the part, share ^ ^ ' , ; 
** and interest of the said Jane Anne WooUey^ alimbht.-^ 
" whether present or future, vested or contingent, !!Ziirous"' 
" of and in the before-mentioned sums of 4,403/. sBtTwiiwT, 
** I6s. Ad. 3 per cent. Reduced Bank Annuities; 
'' 3,000/. 4 per cent. Bank Annuities, and 8,000/. 
*' 3 per cent. Consolidated Bank Annuities^ and all 
'' the past share and interest present and to come, 
** which the said James Maidment and Jane Anne 
^* WooUey, his intended wife, or the said James 
<' Maidment in her right, will immediately, upon 
** the solemnization of the said intended marriage 
*' become entitled to, and in and to the produce and 
<< accumulations thereof, unto Jacob Caseneuve 
" Troy of Chatham, in the county of Kent, 
''backer; Thomas Lomas of same place, gentle- 
*^ man ;" (both since deceased,) *' Richard Burton 
** of Craven-street in the Strand, in [the county of 
'< Middlesex, Esquire ; and Richard W^thy the 
^ younger, of the sjtme place^ Esquire ; their ex- 
** ecutors, administrators, and assigns, upon the 
'' trusts, and to and for the intents and purposes 
'^ hereinafter mentioned, expressed and declared 
" of and concerning the same.** The deed next 
proceeds to provide, that the moneys and estate 
shall be kept under trust, till Mrs. Middment shall 
have attained the age of majority, when she and her 
husband became bound to those trustees, '^ by such 
'^ good and sufficient fines, recoveries, conveyances, 
«< assignments, and assurances in the law, as they 
^' the trustees, their heirs, executors, administrators 
^' and assigns, or any of them, their, or any of 
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March IS, << their counsel learned in the law» shall advise or 
. ^ ' , ^ '" approve of, upon the trusty, and to and for the 
ALIMENT.-^ '' ends, intents, and purposes> and under and ^ub- 
— EwoLwa** " jcct *o the powers, provisions, declarations and 
sjTTLBMBMT, « agreemeutsherein aftcr-mentioned, cxpresscd and 
<< declared, or directed of and concerning the same.** 
The purposes of the trust are then declared to be, 
in the first plaice, to vest the whole property that 
may belong to the, wife, either presently or event- 
ually, in government stock, or securities, in the 
county of Middlesex, in the name of th^ trustees, 
who are authorised to pay the interest and other 
annual proceeds *' into the proper hands of the sdd 
" Jane Anne Woolley only^ and not. into the hands 
" of any other person or persons, to whom, or in 
*' whose favour she may assign, alien, chaige, or 
*' encumber the same, to the intent that the ^ame 
'" may be for the sole and separate use of the said 
^* Jane Anne Woolley, and may npt be subject to 
^> the debts, control, disposition, or engagements of 
'^ the said James Maidment, her said intended hus- 
" band, and for which the receipt of the said Jane 
'* Anne Woolley, and her receipt only, under her 
" own proper hand-writing, shall be from time to 
'' time a sufficient discharge to the person or per- 
'' sons paying the same, for so much thereof for 
. ** which such receipts shall be given." Next follow 
the instructions of the parties, as to the application 
of the principal sums, after the death of the life- 
rentrix, in these terms : ^' and from and after the 
<< decease of the said Jane Anne Woolley^ in trust 
'' for all and every the child and children of the said 
^' intended marriage, subject to the proviso herein- 
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" after last mentioned and contained, equally, share March 15 ; 

•• and share alike, the shares of sons to be interests "^ l^' 

" vested in theni at their respective ages of twenty- aliment — 

" one years, and of daughters at their respective ^E^c^j^g"** 

" ages of eighteen years, or days of marriage, which ^tti-eiient, 

** shall first happen, and to be paid, assigned and 

•* transferred, at such respective days or times, if 

** the same shall happen after the death of the said 

•' Jane Anne Woolley, but if before, then imme* 

•• diately after her death ; provided always, that if 

*' any such children shall die before his or their 

** portion shall become vested as aforesaid, then and 

*' in such case, the part or share, parts or shares of 

'* her, him, or them so dying, shall go to the sur- 

** vivor or survivors, and others of them equally be- 

" tween or among them (if more than one), share 

" and share alike ; and the same shall become vested 

*^ interests (if more than one), share and share alike, / 

** and be paid and payable at the respective days 

'* and times, and shall go in the same manner as is 

*' thereby provided and declared, touching his, her, 

^ or their original portion or portions, and such 

" condition or benefit or survivorship of accruer 

" shall extend as well to the surviving or accruing, 

** as to. the original shares. That as to the right 

•^ and interest of the said Jane Anne WooDey of 

** and in the said freehdld, copyhold, and leasehold 

** estates, they shall hold them in trust, to sell and 

** dispose of the same, either entirely or in parcels, 

" to any person or persons who shall be willing to 

*^ become the purchaser or purchasers thereof, for 

'' the best price or prices that caA or mi^ be reason- 

** ably had or gotten for the same ; and to lay out 

VOL. VI. T 
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March IS; ** and invest the money arisinir from »uch sale, in 
V ^^ ^^ the purchase of such freehold or copyhold mes- 
ALiMENT.-^ ** suagesy lands or tenements of inheritance^ to be 
— ENGLISH* " situated in some part of England, as the said 
^TTLEMEUT, «i Jamcs Maldmcnt and Jane Anne WooUey, during 
^* their joint lives, and the survivor of them, shall 
** by note or writing under their or his or her hands 
** or hand, testified by two credible witnesses, direct 
'' and appoint, and to settle, convey, and assure the 
** messuages, lands, and hereditaments so to be pur- 
** chased, to the uses, upon the trusts, and to and 
'Vfor the intents and purposes, and under and sub* 
** ject to the powers^ provisions, declarations, and 
<< agreements herein-after mentioned, expressed, and 
^* declared, of and concerning the same ; that is to 
*^ say, to the use of the said James Maidment and 
*' his assigns, for and during the term of his natural 
*^ life, without impeachment of waste, with remain- 
*' der to trustees to preserve contingent remainders, 
** with remainder to the said Jane Anne WooUey, 
" during the term of her natural life ; with remain- 
" DER to the use of thejirst son of the body of the 
'^ said James Maidment, or the body of the said 
" Jane Anne Woolley, lawfully to be begotten, and 
'* the heirs of the body of such first son." • And it 
is further " agreed and declared, that in the mean 
'^ time, until the said freehold, leasehold, and copy- 
'' hold estates shall be sold and disposed oG in pur- 
'' suance of the trust herein-before contained, the 
*^ rents and profits of the same freehold, copyhold, 
*' and leasehold estates shall be received by the same 
'' persons as would be entitled to the ren^ and 
*^ profits of the freehold and copyhold estates 



ON APPEALS AND WRITS OF ERROR. 863 

** herein-before directed to be purchased, in case March is; 
" the same was actually purchased and settled . *^ ' .1' 
^' pursuant to the trust herein-before contained : aliment*— 
" and it is hereby also declared and agreed, that^'J^^;^,'',^*- 
" in the mean time, from and after such sale or""^^**"'^, 
*' sales of the said freehold, copyhold^ and lease- 
^^ hold estates, hereby directed to be made as 
'^ aforesaid, and until the money to be produced 
'^ from such sale or sales shall be laid out and in- 
^* vested in such purchase or purchases as herein-be- 
'* fore directed, the same shall be laid out and in- 
^' vested in or upon government, or real securities, 
" at interest in the said county of Middlesex, in the 
" names of the said Jacob Caseneuve Troy, Thomas 
" Lomas, Richard Burton, and Robert Withey, and 
*' the interest to be produced therefrom, to be paid 
*^ and applied to the same persons, and in the same 
** proportion and manner as the rents and profits of 
n'^ the freehold and copyhold estates, so to be pur- - 
'' chased as aforesaid, would be payable or applicable 
** to, in case the same were actually purchased and 
'* settled pursuant to the trust herein-before con- 
** tdned,** It is therefore declared, '' that it shall 
'' and may be lawful to and for the said trustees, for 
** the time being, by the direction of the said Jane 
" Anne WooUey in her life-time, signed by writing 
** under her hand, attested by two credible witnesses, 
'* and for them after her decease, if they shall Ihink 
** fit to sell and dispose of, and apply a reasonable 
*' part of the moneys, stocks, funds, and securities 
'' hereby provided for the portion or portions of any 
'' such child or children, being a son or sons, not 
'' exceedmg the sum of two hundred poundssteriiBg, 

t2 
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March IS; '^ for placing out such son or sons^ in any profession, 

/^ / ,'" business, employtaenty or for his or their portions, 

" which shall not have become vested or payable." 

The marriage contemplated in these articles was 
solemnized : and Mr. Maidment, the Respondent's 
father, in obedience to an order from the Court of 
Chancery, executed an endorsement on them^ by 
which, on the 22d July, 1793, " he assigned; 
*' transferred, and set over to the before-named 
" Jacob Caseneuve Troy, Thomas Lomas, Richard 
" Burton, and Robert Withey, and the survivors 
^* and survivor of them, and the executors, admini- 
^' strators, and assigns of such survivor, all the right, 
*' share, and interest, which I, the said James Maid- 
" ment, have, in the several respective funds, whe- 
*^ ther vested or contingent, and mentioned in the 
** within indenture, to, for, and upon the several 
*^ respective trusts, intents, and purposes, in the said 
*' indenture particularly mentioned, expressed and 
" contained." 

James Maidment the father had no property 
when he married, and the family was maintained 
out of the mother's property the subject of the 
above settlement, by which her interest in the pro- 
perty was made only a life interest, when she would, 
otherwise, have had the whole, which by the settle- 
ment or articles was given, upon her decease, to her 
children-. James Maidment, the Respondent, was 
the eldest son of the marriage. The father died 
in 1804, and in 1814 the mother, residing in 
Scotland, married Captain Landers. A short time 
before this the Respondent went into the office of a 
derk to the signet, to acquire a knowledge of the 
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practical part of business, with a view to the pro- March is; 
fession of an advocate ; and his mother advanced , *^ ' _ ^^ / 
100/. to the signet clerk on that occasion. The alimeht.-- 
son asserted that the mother had advised this step, II* **LiaB*' 
which she denied. After her marriage with Captain ^TT<'M«wn'> 
Landers, he applied to her for a fixed settlement, 
or an undertaking to pay him, out of her life in- 
terest, a certain annual sum for his maintenance 
and education. The mother professed that she had 
maintained him in her house, and made him occa* 
sional advances, which she was willing to continue ' 
to the extent of her ability, but refused to comply 
with the above request. The son, in 1815, being 
then of the age of majority, brought an action in 
the Court of Session against his mother for aliment, 
stating in his summons two distinct grounds ; 1st, 
that aliment is due from a mother to her child super 
jure natura ; 2dly, that as life-rentrix of the pro- 
perty, she was bound to aliment the fiar. A third 
ground, suggested from the Bench, was afterwards 
insisted upon, that the mother, by engaging her 
son in a profession, by which he could not support 
himself, came under a quasi obligation to aliment 
and support him. The summons concluded, *' That 
''the said Mrs. Jane Anne WooUey, alias Maid- 
** ment, alias Landers, his mother, and Captain 
*' Thomas Landers, her present husband, for his 
'* interest, ought and should be decerned and or- 
*^ dained by the decree of the Lords of our Council 
** and Session, to make payment tothe Pursuer of 
'* the ^um of 800/. sterling, annually ; or of such 
*^ other sum, less or more as our said Lords shall 
** think a reasonal^le allowance for his maintenance 
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March IS ; " and education, and that at two terms in the year. 

May gr, i8ia > ,, i^y^itsunday and Martinmas, by equal portions, 

ALiMEMT.— " beginning the first term's payment thereof at the 

'-Mouw*' " *«"« o^ Whitsuntide next for the half-year pre- 

ssTTLSMENT. «< cedlug, aud termly thereafter during the natural 

** life of the said Mrs. Jane Anne WooUey, alias 

** Maidment, alias Landers, with SO/, sterling of 

*' liquidate penalty for each term's failure in the 

'* payment of the said aliment, and interest thereof, 

** from and after the respective terms of payment, 

** during the not payment of the same. 

*'' Thb action having come to be debated before 
^* the Lords of the first division, and their Lord- 
*^ ships having advised the libel, and heard the 
** counsel for the parties, they decern at the Pur- 
" suer's instance against the Defender, his mother 
** and her 'present husband for his interest, for the 
'* payment within ten days from this date, of the 
" sum of 50/. sterling, in name of interim aliment, 
*' as also for the dues of extract if payment ^hall 
^* not be made within the period above-mentioned> 
'* and allow the said interim decree to be extracted, 
'* without abiding the order of the minute-book* 
** And further, the Lords appoint the parties to pre- 
** pare, print, and box memorials,, on the wbde 
** cause, on or before the first box*day in the ensuing 
** vacation, under an amand of 10/. each ; and ap- 
'* point the parties mutually to subjoin to their me- 
** morials condescendences of the funds and effects 
'* in the hands of the Defenders.'* 

The Appellant put in a petition against this 
judgment. She there contended, that the Re- 
spondent was not only major, educated to a genteel 
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profession, and in the receipt of more than com-^^*^ ^s; 

• 1 .. « « , r^ A ,1 J, May«r, 1818. 

paratively fell to the share of the Appellant and her ,^ 

family, but that he was also invested in the fee of aliment.— - 
that whole property, out of which the Appellant, IIeholish* 
his mother, drew only an interim aliment. As fiar^'"'''^>'»*''» 
of the property, and being of full age, he was vested 
with a fund of credit, which he might burden or 
impignorate, as he thought fit. 

But their Lordships '' refused the prayer of the 
" petition, and adhered to their former interlocutor 
*' complained s^ainst." 

Of same date (26th May, 1815) their Lordships 
pronounced judgment upon the mutual memorials 
and condescendences, by which judgment they 
sustained ^ the Respondent's claifh and process of 
" aliment st^er jure natune against the Appellant,^ 
** his mother, and her husband for his interest : but 
*^ before modifying the annual amount thereof, they 
^* appointed Respondent to print, lodge, and box 
*' within ten days from this date, an additional and 
^* more articulate condescendence of the funds and 
^^ income in the possession of the Appellant/' 

From these interlocutors, the Appellant appealed: 
and the reasons of appeal in the printed case were 
these : 

I. Because the action \% incompetent, aliment 
being only due to children from parents who are 
minors, impotent, or unable to work for themselves, 
whereas the Respondent is major, educated to a 
profession, and is thereby able to earn a living. 

XL Because no action for alinient is competent at 
the instam^e of a child against a parent, but where 
such child is in want, deprived of the necessaries of 
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i^JI^gy^^^jQ.Kfe. and where the parent Is, on the othor hand, aUe 

^._..;,^.*^ to relieve him ; but the Respondent is fiar of & 

ALiicsvT.— landed estate, which he may dispose of or mortgage^ 

— sHOLua to those who shall supply him with what is ne- 

•MTLEMBHT, ^^^^^^ j^m- ^^jch suppty thc Appellant, from the 

smallness of her income, cannot advance to the Re*- 

sporident, nor is she obliged to do so. 

III. Because no aliment is due by parents but 
when they are able to give it. Whereas, the Ap- 
pellant is not enabled so to do, in as much as by 
her marriage to Captain Landers her property was 
transferred to him, who super jure natura is not 
bound to aliment the children of a former hus- 
band. 

IV: Because the annuity out of which any ali* 
nient shall be taken is settled upon the Appellant 
by the nrarriage articles which invests the fee in the 
Respondent, whereas any aliment to be taken from 
that annuity would be a direct violation of the pro- 
visions in those settlements, the superceding of 
which would necessarily vest the whole property in 
the Appellant, and make it disposable by her at 
pleasure. 

In the printed case for the Respondent, the three 
points already mentioned were insisted upon ; and 
the principles contended for were supported, as 
fdllows : 

That the Respondent, in the preceding observa- 
tions, has not mistaken the principles of Scotch law 
applicable to such cases as the present, unll be ma- 
nifest upon the slightest attention to the following 
caseSi \diich are selected amongst many that might 
be referred to. In the case of Straitons against 
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Lwrdaf Lauriteton, reported by Morison, p. 418»Maichi3; 
uttder the head, " Aliment ex debito naturaiir^y^^^^^^: 
majority was not held to be. the term at which alimemt.-- 
aliment must cease. The children there had pro-ll^'J^j;^**- 
vmons^ payable at their age of fifteen, or at their^ETTLCMEVT, 
marriage with consent. " And the Lords found 
** that the clause, as it is j here conceived, obliging 
^* the father himself in his own Iife« was suspensive 
'' as to the payment of the stock, till it appear how 
*' the children would marry ; but that the brother** 
(who as heir came in place of his father in quantum 
iucratus^) '' was obliged, to aliment them, medio 
** tempore^ from their age of fifteen, from which the 
*' annual rent of their sums was modified/' The 
case of Dalzell against Dalzell b thus reported : 
(Mor. p. 450.) ." In a question between these 
*' parties, it had been determined that the Defender, 
" who had succeeded to his father in an opulent 
'' family estate, was obliged to maintain the Pur^ 
*^ suer,' his niece, by an elder brother deceased. 
'' The next question was, how long this aliment 
'* should continue ; the Defender contending that 
'' it ought to cease as soon as the Pursuer was able 
'' to earn her living by her own industry. The Lords, 
'* however, found, that in the circumstances of this 
*^ case^ the pursuer was entitled to SO/, per annum 
" during her life, or till her marriage.** To the 
report of this case, the following note is added i 
The circumstance which chiefly induced the 
*' Court in this case to appoint the aliment to con- 
*' tinue afttr majority^ was, that the Pursuer was 
'^ the grandchild of the representative of a family. 
'* df such dignity, that although she was the issue 



« 
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March IS; '* of a clandestine marriage with an obscure woman, 
" ^^^^'_ / '* yet it was inconsistent with the honour- of the 
ALIMENT.— ** family to permit her to be in a situation in which 
— ENGusH*' " s^® might be under the necessity, of engaging in 
SETTLEMENT, «' sofflc mcau cmployment for hcr subsistencc. This 
** was consistent with former decisions where snch 
*' a circumstance had occ^urred. See No. 48, &c. 
** These cases were quoted in the argument." In 
CampbelL against his father, decided February, 
1741, '^ the Lords found that even fores&miliation 
'' did not exclude aliment super jure naturar The 
report of Chiesly against Edgar of Waddeiiie, 
July 6, 1676, Mor. p. 417, is as follows : ** Edgar 
** of Wadderlie being charged upon an indenture 
'* betwixt him and Samuel Chiesly, Chirurgeon, 
** for payment df the sum therein contained, for his 
'' brother's prentice fee, and entertainment during 
*^ his prenticeship ; and having suspended the said 
*' bond, and intended a reduction thereof upon 
'^ minority and lesion ; the Lords found that the 
" second brother having no other means nor pro- 
" vision, his eldest brother, who was heir to his 
'* father, and had the estate, ought to entertain him 
*' and put him to a calling : and did not sustain the 
*' reasons of lesion." The Respondent may also 
refer to the case of Ramsay against Rigg. (June 4, 
1687, Morison, p. 391.) In this case, the cljum 
of aliment rested partly on the act 1491 ; but that 
circunistance is obviously of no importance, be- 
cause that statute only makes certain persons liable 
who were not so before, but does not afiect any 
defence against aliment founded on the circum- 
stances of the claimant. It is obviously therefore a 
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good precedent in this 'instsnce. It is thus re* March is ; 
ported :. " Simeon Ramsay pursues his mother for v*^ ^ l 
** an aliment out of her jointure^ because he was a alxuevt.— 
** minor (though the president said it imported notll^J^cusa*' 
" whether he was major or minor, if he could not "TTLEiiEiiT. 
** live aliunde^ and was not bred by his parents to a 
*V trade which could make him subsist), and she 
" life-rented all, and was married again. Alleged^ 
** He was bound apprentice to a skipper, and was 
** eighteen years of age, and had run away, and she 
•* had only 600 merks by year. The Lords modi* 
" fied to him 100/. Scdts yearly.** 

From the cases which have now been mentioned, 
the Respondent apprehends it must be apparent, 
that, in awarding aliment, the Scotch law does not 
adopt any fixed or invariable rule, but adapts its de- 
cisions to the circumstances of each case ; and the 
Respondent is confident that the Appellants will be 
unable to bring forward a single precedent in which 
the Court conceived themselves to be fettered by a 
strict rule, and were not guided by the specialties of 
the question: This being the fact, he has no great 
apfNrehension respecting the result of this appeal, as 
he trusts it is impossible to deny that the Court of 
Session have rightly considered the circumstances of 
the parties, and duly applied the law. It happens, 
however, curiously enough, that the very question 
now under review was decided in the case of Ayton 
against Colville, July 25, 1705, which was stronger 
than the present in this respect, that the party found 
liable to aliment was not his mother but his step- 
mother, who life-rented his father's estate, and that 
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March IS ; thC' Pursuer was hot about to be, but actually was, 
". *^ V \ 'an advocate; which last circumstance was pleaded 
ALIMENT.^ as a defence, but it was repelled in consideration of 
^eJIw^*' the answer : " The name of employment will not 
sETTiEMEiiT, «< offord o mon brtad^ and officium nemini debet esse 

«xc« 

'* damno&um. Neither is the race always to the 
" swift J nor the battle to the strong ; for many 
** advocates have risen to great eminency who^ at 
*^* the beginnings have had little or no business.^ 
It is proper to attend also to the extent of aliment 
decreed. '' The Liords,*' the report bears, <' modi- 
" fied the fourth part of the lady's rent for the 
'* Pursuers aliment ; and decerned her to make 
'' payment to him accordingly, albeit he was quar- 
** relling her life-rent in a reduction : seeing if he 
" prevailed therein, the aliment would cease/' 

Hitherto the Respondent has confined himself to 
the mere law of the case, and ai^ned on the suppo- 
sition that the Appellant had done nothing to create 
or strengthen her obligation. But^ 2dly, It is ob* 
vious that in this case' res non sunt integr^t. The 
Appellant, as already stated, has all along directed 
the Respondent to the profession of the law, and 
never, till the unfortunate event which necessitated 
this action, denied him the means of finishing his 
education, and obtaining every requisite accom-- 
plishment. If there be any fault in his having at- 
tached himself to such a profession, the blame rests 
with the Appellant entirely. It is owing to her at 
least as much as to the Respondent, that he is not 
in a situation to maintsdn himself i^ithout assistance. 
Her sd^ctioo, therefore, of this profession/' would ^ 
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fix and extend her liability were it limited at com- March is ; 
mon law, and completely exclude pcrsonali except v*^_ / ] 
tiont the defence she has attempted to maintain, aliment.— 

It is again objected, that the action was not com-^^"*^,^,"' 
petent before the Court of Session, and that Chan-sBXTLEMEiiT, 
eery was the proper forum for the determination of 
the question. 

It is answered, this objection is in perfect consis- 
tency with the rest of the Appellant*s conduct ; but 
it is apprehended that an action of aliment is, from 
its nature, so urgent, as' to be entitled to a decision 
in any conrt to which it can be legally carried with 
most ease and expedition. Now, it is not denied 
in this instance, that both parties were completdy . 
within the jurisdiction of the Court of Session : in- 
deed, the Appellant, Mrs. Landers, had been do- 
miciled, and had spent her ample income in Scot- 
land for several years before. In these circum*- 
stances^ to send the Respondent to Chancery is an 
utter evasion, and implies, besides the monstrous 
inconsistency of making a person who is at this 
moment comparatively indigent, seek expensively 
in another country that redress which he might ob- 
tain more cheaply, and with as much justice, at 
home. It is obviously a matter of no consequence 
whence the Appellant derives her income, — ftom 
what country or from what source : the great and 
leading point is, that she has a large income, and 
is the Respondent's mother,— abound by nature, as 
well as by her own conduct towards him, to support 
him in a manner becoming his station. Whence 
the income is derived is a mere. matter of history, 
and can have no influence upon obligations, which 
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March IS; do not depend upon the nature or origin of the Ap- 
^ ^^ ^^ ' ^^ pellant s revenue, but upon the fact that such re- 
ALiMENT.-* venue exists. Suppose the funds were situated in 
JV9 NATUEA. jjjg colonies, or in a foreign country, would the 
siTTLEMEVT, olca bc for one moment listened to, that the Re- 
spondent must stop the business of his education, 
and ruin his prospects in life, by seeking abroad the 
assistance which he may procure at hand, and 
which, even should he find it, may be obtained too 
late ? It is apparent too, that in the country where 
the parties reside, their wants must be best known, 
and the redress most accurately measured. It need 
only be added, that as the whole property in Chan- 
cery is life-rented by the Appellant, no remedy could 
be given there different from that sought here, — an 
allotment to the Respondent of a certain part of his 
mother^s income ; so that as the Appellant did at 
the time reside and spend her fortune in Scotland, 
it is again submitted that the Court of Session, in 
the present circumstances, is not only competent to 
i;he decision of this point, but is, in fact, the only 
pourt before whom it could with any propriety have 
been brought. 

Mar. 13. 1818. Lord Eldofi, (C.) It is quite clear that by the 
settlement the issue could touch nothing till her 
death, except the SOO/. which she had power, with 
consent of the trustees, to raise for them. This was 
the case of a settlement made by the Court of Chan- 
cery in England upon a ward of that Court on her 
marriage at fifteen years of age : and the' Court, 
settling a bargain, as it were, between her and the 
issue, gives her a life interest in the personal pro- 



ON APPEALS ANI> WRITS OF ERROR. 275 

perty, and the whole to the children of the mar-Mar.i3,i8i8. 
riage on her death : and a life estate in the real ^ ^^^"^"^ 

^ , ALIMENT 

property. With remainder to her first son in tail, jus NAxoRiE. 
Then the important question which the House may^TTLMENx, 
be called upon to determine is this, whether when &c- 
such a bargain has been made by the Court of 
Chancery with all the caution that belongs to a set- 
tlement made under such circumstances, she, to 
whom the whole might have been given, and who 
got only a life interest, is to be obliged, merely be- 
cause she removed to Scotland, out of that life 
interest to aliment not only the eldest son but the 
whole of her children ; for the principle of Xki^jus 
naturce goes to that extent, or it is nothing. So that 
it comes to this, whether the settlement of the real 
and personal property made for her and her chiU 
dren by the Court of Chancery is to be so far altered 
as that the issue shall still have the whole of the 
benefit provided for them, but that her life interest 
is to be cut down. It is difficult to assent to that 
proposition, and the difficulty was felt by the 
Judges. One Judge says that he could not touch 
the settlement : but the Court considered it as a 
clear case on the Scotch je/^ naturce. And it comes 
round to this, that the House may be called upon 
to determine the great question whether a settle- 
ment made by the Court of Chancery under such 
circumstances may be undone in this way, and to 
what extent. And if it is to be disturbed for the 
children, why not for the mother. It is not likely 
this should be decided before the recess, and it 
would be very desirable if it could be settled in the 
mean time. 
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Mar. 13, iai8. J 5^^ ^j^^ common lawyers have taught the Scotch 
ALHiBMT -- lawyers to talk about the delays of the Court of 
JUS WATURA. Chancery. As to th^t I say only " sat cito, si sat 

-ENGLISH ,. r „ 

SETTLEMENT I «'«''«t. 

Judgment. Lord Eldofi^ (C.) When we consider the nature 

ay2T,i8i9.Q£ this case, the Qpinions of the Judges of the 
Court of Session are certainly rather a surprise on 
an English lawyer. But we ought to recollect, and 
if we do not admonish ourselves, others will give 
us the admonition, that we ought not to consider 
Scotch cases undeV the influence of English ini- 
pressions. {Lord Redesdaie. This is an English 
case.) The Noble Lord says that this is an Elngli$h 
case ; and when we look at the notes whidi we have 
of the observations and comments of the Judges, if 
we ought, in the administration of Scotch law, to 
recollect that we are English Judges, I venture very 
respectfully to hint to them that, when they are 
dealing with question^ of English law, they should 
recollect that they are Scotch Judges. This i» an 
English case ; and it appears very strange on Eng- 
lish principles, that when the children are by a 
marriage settlement made purchasers of the prin- 
cipal of the subject, and the parent of the interest 
of it for life, they should be entitled not only to 
their own share, but th^t jure naturte they should 
be entitled to a part of the parentis share. 

This settlement was made and the marriage so- 
lemnized in 1791. Maidment was in debt, and di^d 
in 1804, and he and his creditors being out of the 
question, she was entitled for her life according to 
the marriage articles. The Respondent stated in his 
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case that his mother had always supplied him H- May ar, ibis. 
berally till her marriage with Captain Landers, and ^limenT^ 
that then her liberality had been discontinued, /us mature. 
Then this action was brought, and the result was» ^^I^ment, 
on the ground there stated, a judgment that she ^^• 
was obliged to aliment him ; the parties respectively 
haling the interests mentioned in this marriage set- 
tlement. By the first interlocutor the Court 
decerned for 50/. to the Pursuer in the name of 
interim aliment, and ordered memorials and con- 
descendences. The Appellant petitioned against 
this interlocutor, but the Court adhered, and sus- 
tained the claim of aliment, super jure natura, 
but before modifying the amount ordered a more 
particular condescendence of the funds in the 
mother's pow6r. When this was before the Judges 
below there was a difference of opinion, and instead 
of proceeding further below, the Appellants ap- 
pealed, as parties are entitled-to do from interlocu- 
tory judgments where there is a diflference. 

The case is to be considered, not merely with re- 
ference lo the point of thejus natura, and the means 
of the parent to aliment, and other circumstances, 
but with reference to the doctrine of Scotch law, 
when applied to the effect of an English settlement. 
I do not state any of the adjudged cases as to life- 
renters and fiars, as this case cannot be considered in 
that view. The real question is whether, after a 
contract had been made, by which the children were 
to have the principal of her fortune, and she was to 
have her own maintenance for life out of the funds, 
she was obliged to aliment the Respondent out of 
her share. The obligation between parent and 

VOL. VI. u 
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May 8T, 1816. child in Scotland is diflferent from ours. Her6 It is 
^*'*""'^^"*|^ almost gone at the age of majority, whatevier it ^ay 
jvsKATUBiE. be in a moral view. But according to the Scotch 
alTTLEiiBNT, ^®^» although a provision is made for the cMldi-en'; 
&c- if not payable at the time of majority, they aife en- 

titled to aliment eveii after their majority, and regard 
is paid to their having no means, and to their ability 
to support themselves in the circumstances in which 
they have been educated; and some cases go 
even the length of reference to the dignity of the 
femily, which we could not reach at all. And the 
case of Ay ton v. Colville justifies what tlie judges 
say as to advocates. The fact that the Pursqer was 
an advocate was there stated as a defence, but the 
defence was repelled for the reasons there stated. 

Now in this case it does appear to me impos- 
sible that on the ground either of the^re naiuriBy 
or the oiDice of advocate, this judgment can be sus- 
tained. Here is the case of one who need i>ot wait 
the delays of the Court of Chancery. He has an 
inunediate vested interest in a large shareof the pro- 
perty, and may deal with it in the market, in ^hich 
his interest would be better than that of his mother; 
and he is first tenant in tail in remainder of khe 
lands to be purchased; and he had ther^fbt^sdOS- 
cient aliment. It does appear to me thereforje^. in 
considering these circumstances, that this is not a 
case where aliment ought to be allowed ^ccdj^dfng 
to the law of jScotland. 

I propose therefore that the judgment beT%v«e3ed 
with something of this nature, that the Lords having 
regard to the marriage settlement, and^he Pf^viff^P 
of it, therefore reverse the ji:^lgment, 
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Mr. /^arjp^ii.*-^Would your Lordships give oo^ts Haj 37,i8i8. 
to the Appellants. ' v— ^ 

i ZorJ Chancellor. — I am apprehensive we cannot jusmatuba. 
give costs, where three Judges out of four are with ~^,®"!'l^ 
the Resppadents. &c. 

Judgment accordingly reversed. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

WaDdell and another — Appellants. 
Waddell — Respondent. 

i > 

A* by diaposition and settlemeDt, gives his moveaUe ^ro- Mar. 9, 1818. 

Eertj> except the debts due to b.im» to B, the object pf >«.— ..^^...^^^ 
is particular favour; and the residue of the debts due to settlement. 
him, after payment of the debts due from him, to B. in— "fe eent* 
life^rent and to C. in fee ; and ffives the life-rent in his ** — dsbts. 
lands to B. and the fee to C. ; declaring that B. by ac- 
ceptation of the deed, should be hound to pay the whole 
of his debts; manifesdy coitteiTing that his moveable 
property wouj^ be much more than sufficient for payment 
of his debts, and intending that B. should have the life^ 
rent in the lands free. The moveable property turns out 
ttot to be sufficient to pay the debts, and action faijoticfat 
by th9 life-rentHx against the fiar for relief and s^lerof so 
much of the lands as would pay the balance, &c. and re-, 
lief decreed below. • But the Jud^ent reversed in Dom. 
Proc., the disponer, although he mtended that B« should 
have the life-rent free» having expressly subjected B. . 
alone to the payment of his debts, ior which she became 
liable to the amount at least of the benefit which she de^ 
riimlfroB) the deed. 

X HIS action, was brought by Jean Waddell, sister 
of the late William Waddell, of Easter Moffhtt, 

u 2 
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Mar. 9, 1818. agaitist the Appellants, liis nephews ; and the object 
sTttlzuIIt ^^ ^° ^^ "P^^ '^^ Appellants a liability for certain 
—LIFE RBKT- (Icbts of thc dcceased, which, they contended, rested 
EE.-.PEBTS. ex^iusjygiy Q^ j.j^g Pursuer. The question depended 

on the effect of a disposition and settlement, ex^ 
cuted by the late William Waddell, under whi6h 
the parties on both sides derived valuable interests. 
Disposition, fiy that disposition the disponer gave to his sister 
*^ ' ' Jean, the Pursuer, all his lands and heritages in 
life rent; also all debts and sums of money heritable, 
and moveable, that should be due to him at his 
death, and all corns, cattle, &c. and in general, all 
his moveable subject. And particularly, and with- 
out prejudice to the said generality, he gave under 
the burdens, &c. under-written, to Jean Waddell, in 
lijfe-rent, and to the Appellants in fee, all and whole 
the respective lands, and others, &c. — "But declaring 
** always that the said Jean Waddell shall be bound 
^' and obliged, as by acceptation hereof she binds 
'^^ and obliges herself, to pay all my just and lawful 
'**^ det)ts, with my funeral charges and expenses, and 
*^ any gifts or legacies I may think proper to leave 
*' by a writing under my hand." And then he ap- 
pointed Jean Waddell to make payment to Ms sister 
Christian Waddell, of a yearly annuity of 20/. ; and 
gave 1, 000/. to his niece Margaret Waddell, and lOOl. 
,to Agnes Gardner, and 700/. to another niece named 
Margaret Waddell, which sums were to be paid by 
the Appellants, or those who might succeed to the 
^ fee of the lands. And then he assigned and made 
over to the Appellant George Waddell, m fee, iill 
debts and sums of money that should bef due tb him 
at the time of his death, and empowered jeari Wad- 
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d^ll to sell whatever part of his moveable property Mar. ?, 18I8. 
aboye assigned to her in life-rent, and to George '^■":^^^^"*-^ 
Waddell in fee, she might think proper, and to —life rent- 
l6nd out the money on heritable bqnds, payable to »»— d^^"- 
l^erself ip life-rent, and to the said George Waddell 
in fee. ' 

. Mr. Waddell died in 1806, three years after the 
execution of the deed. He had, in his life-time, 
made considerable advances for the making and re- 
pairing the Bath-gate and Airdrie road, between 
Edinburgh and Glasgow : and had also come under 
obligations to a considerable amount to lenders of 
inoney for the purposes of that road, the expected 
tolls of which were then imagined to be ample se- 
curitv. The interest of the money advanced by him 
was regularly paid to the tinoe of his death. Soon 
after his death it was found that the tplls were totally 
ix]|;3^fficient to defray l;he y^rly burdens^ anid hjsnce v 
the trustees not only withheld, in future,, any tnte* 
rest from their own body, but made large requisi- 
tions 09 each other for sums to pay up the principal 
of money borrowed* From this and other causes, 
the moveable funds, and debts due to Mr. Waddell, 
fell greatly short of the claims and deniands against 
him : and the Respondent had no /neans to pay t^e 
amount of the deficit without encroaching on the 
annual income which she drew from the lands., The 
fis^ having refused to agree to a sale, of so much 
of the .^ands as would pay this balance, or advance 
the . qooney to pay it^ the Respondent brought this 
action agaipst theoi for relief. The sumpions nar- 
ri^fefl th^ different elapses of the settlement executied 
^>y/her deceased brother, and proceeded thys:— 
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Mar.9, i«i8.«Thatthe said WiUiam WaddeU having died as 
.^ZTXirrr " aforesaid, on the said first day of June, 1806, it 
— LU£ R£KT-<* has turned out that the personal debts due by him 
BB— DEBTS. ^, j^ consequence of cautionary and other obligations, 
'* executed prior to his death, greatly exceed the 
'^ whole movjeable funds and effects assigned to the 
•' Pursuer :•• And it concluded— " that the Defend- 
** ers should be decerned, and ordained by decreet 
" foresaid, to free and relieve the Pursuer of the 
** principal sums of these debts, the Pursuer being 
'' always bound to pay the legal interest from the 
*• pieriod of Mr. Waddell's till her own decease, or» 
*' to pay 5,000/. less or more, to enable her to get 
•' relief for herself/' 
Decii, 1813. ^^^^ action came first to be tried before LordBai- 
muto, Ordinary. Upon hearing counsel on Che 
grounds of the action and defences, his Lordship ap- 
pointed them to give in memorials to himself; upon 
advising which, his Lordship pronounced the follow- 
ing judgment : — *' Having considered the mutual 
" memorials for the parties, and whole process, finds 
'* that the deceased William Waddell, of Easter 
'* Moffett, for the love, favour, and affection which 
" he bore to Jean Waddell, his sister, by a deed of 
^ settlement disponed and assigned to and in favour 
" of the said Jane Waddell, in life-rent, and George 
" and William Waddell, his nephews, in fee, his 
'' personal and heritable estate ; but declaring that 
" the said Jean Waddell, by acceptation therieof, * is 
'' ' bound and obliged to pay all my just and lawful 
•* * debts, funeral expences, and any gifts or legacies 
'* • I may think proper to leave by a writing under 
" ' my hand :' That this declaration is coupfled *rith 
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'\this9ther clause, * in order the more easily to M^f'^isi^ 

"; * ^w^ my intentions with regard to my moveable gETfLkiiENT 

r ! property into execution, I hereby empower the— life »b»t. 

" * said Jean Waddell to sell and dispose of whatever"'"""*"* 

V /.part of my moveable property above assigned to 

" *.her. in life-rent, and the said George Waddell, 

'V'io. /ee» i^he may think proper, and convert the 

*\ V^oie into cash ; and after paynient of my debts, 

'' ^ sick-*bed and funeral expences, to lend out the re- 

" ' maunder of the money on heritable bonds, taken 

" ' payable to herself in life-rent, and the said George 

^' ^ Waddell, in fee ; * which unequivocally indicates 

*' the opinion and belief of the Testator that his per* 

** sonal estate was more than sufficient to pay his fu-^ 

'^ qeral epcpences and all debts that were due. by 

" him : That in no view could it be the intention 

"of the late Mr. Waddell to burden his sister with 

** liis debts,, in the event of their exceeding his move- 

" able estat^, ^d deprive her of the favourable si- 

*^ ti^^^tion in wl;uch he had placed her, by giving her 

*\ jthe ,life-rent of his whole property : Finds it is hot 

** denie^. that tlf e p^r^onal fiwids have fallen greatly 

'' slioili.of the debts of the late Mr. Waddell, ajid 

" ttiqreforethat the Pursuer is entitled to be relieved 

" by the Defenders, fiars of the heritable es^tes, 

'^10 proportion to the value of these estates, in so far 

" sis the principal sums due by the late Mr. Waddell 

" exceed his personal funds and effects ; the Pursuer 

" being always liable for the interest of such sums, 

'f^pm t^e death of the late Mr. Waddell, until the 

*' Pefenders . shall enter into possession, an<i draw 

*' Jihfi. rents, of the heritable property ; but, before 

**\ f^ftj^r^ j^n^wer,, appointor the Pursuer to give in a 
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%Mar. 9, 1818." spedfic Condescendence of the debts due to the 
^"Tl^v n." deceased Mr. Waddell, and of all other moveables 

SETTLEMENT 

— rrTE REKT- *' belonging to him, which she has or migAt h^ve 
EE-— DEBTS. ,, intromitted with, and of the amount of the debts 
'' due by him which she has paid or are still restipg^ 
'' distinguishing the interest from the principal ; and 
" when the said condescendence is lodged, allows 
" the Defenders to see and answer the same," — 
Thereafter the Appellants having. giv^n in a short 
represeptation, the Lord Ordinary thought it best, in 
orperto save time and expense to thepartieS|to>f}^ire 
informations to be printed,that the £ase might be de- 
June 16, 1814 termiiied at once by the whole court. Uppn advising 
these informations, the Judges of the, first diviision 
of th^ Court of Session pronounfsed ^^^ iijUtqrlpciU^r,; 
'* Opon the report of Lord 9aln(iu|0| ?p4Mv}TO,'a^d7 
" vised the informations for t^ ^p^i^s, ^ hordjs 
** find and declare in term^ of Xp^.l^f^ jQr/^nary'$ 
** interlocutor of date llthDecemb,^, i813.,;^ndr^ 
" mit to the Lord Ordinary to proeee(j.acc9ir4pg}y ; 
*' but find the Defenders not.li^le in tJ:^e (expenses 
Dec. 32, 1814/' of proccss,' To tWs judgment t^c ^Oflc}? g4ber^, 
by. refusing a petition for the Appelliints, \)vhq<therier 
upon appealed. 

iThe grounds on which the Respondent . fqunde4 
h^ claim to relief in this case, were stated by thi^ 
Respondent to be these — 1st, That at the ^period of 
Mr. Waddeirs death there was a very ]siXgiQ d^cit 
in nis moveable funds; and Sdly, that ^e.,J[n(ermoff 
of the granter was clearly expressed vfK this deed iu 
self, merely to impose the debts on the Be^ppndent, 
not gua lify-rentrixy but (jjua eirea//W>f,,.an4/a^3ig- 
.nee of his moveable funds ;, and, in,, faptj,tl>fit thf 
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technical import of the clause, founded on by the Mar. 9, lais. ' 
Appellants went no further. The first of these P^,^!^!^^]^^^^^ 
sitions the Respondent admitted that she was bound — upe eent- 
to prove ; the latter was a question of construction **"^^**^*' 
for the Court. As to the first point the Respondent 
made out a statement from which it appeared that 
there was a very considerable deficit^ and this she 
had offered to prove in the Court of Session. As 
to the point of construction, the Respondents con- 
tended that the inquiry here, as in all cases of con- 
struction of settlements, should be — 1st, What was 
the' true and actual intent of the defunct t 9dly, 
Has^ the Court of Session, as a court of equity, power 
to give effect ta the intention of the grafiter in tfte ' 
manner claimed by the Respondent according' tp 
the established rules of law applicabl^^ to the case; 

I. In reference to the first of these points, it has Point L 
been shown that the deed of settlement of Mr. Wad- SS'dSbnc'f 
dell, in so far as the Respondent was interested, con- 
sists of two parts: it' conveyed, 1st, alife-rent of Mr] 
WaddelFs heritage ; and, 2dly, an assignation of his 
moveables, which were to be applied in the first in- 
stanced in payment of all the just and lawful debts of 
the granter. Now, at first sight, the declaration in 
the deed of settlement, that the Respondent ^' shall 
'* be bound and obliged, as by acceptation hereof 
** she binds arid obliges herself, to pay all my Just 
" and lawful debts*' taken as a single and insulated 
clause, appears to be unqualified. But fortunately, 
witJtout going beyond the deed itself there is the 
most complete evidence that this obligation was 
merely^ meant to attach to the assignation of move- 
ables, w'hich occurs in a preceding part of the deecL 
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^ ■ ^ - ' tftif/coQV€^»nce ; for towards the wdpf the d^cir^tf 
!!4J9rnA^seU|e«iftnt,.the testator after assigmng over tp^ the 
EB^oEBTs. AppeUant Geoi^ Waddell w fee, all debts wd 
SMim.<i^ moneys both lieritable and moveable^ that 
^hPltld be owing to. him at the time of his deittb, 
puKicQedji thus: '' and in order the more«^ily to 
" 4j|n]r my intentions with regard to. my maveaUe 
'*\pK^pWty ii)to execution, I hereby empower the 
*'j«fuid Jevi Waddell to sell and dispoae of mehatever 
",/Wr< of my moveable property aJ)ove as^^ed to 
'Vber w life-rent, and t^ said Gepi^ge WaddeU in 
"/fee, she. nwy* think prp^er, and convert the same 
'' into, cash ; and iift^r paying off my debts^ sick-bed 
'^ anA fw^al expenses^ to lend out the remamder 
" o/TMe mQn^y on heritable bonds^ taken payable to ^ 
".tewpelf inlifp-wint, secluding tfaejW mariti of any 
V, husband she may nAarry« and.^ the said George 
V Waddell in fee*** Here, Jthen#, ia the clearest evi- 
de«e9 <^ the grouiid upon whifsh alqne the deluopt 
took .the, Respondent bound to pay his debts. He 
appointed the debts to be paid out of the moveables. 
GLe declared so expressly in the deed. If that fund 
fajAs therefore, the means- are taken away in respcqt 
of which alone, the testator laid the burden of debts 
on the. Respondent. And here it is humbly sub*' 
milted as a general rule of law and of construction, 
that, every presumption must lie against the allega- 
tion .that a granter intended to impose, a heavy 
burden of debts upon a mere life-rent. The debts 
qf.va man are in general due to the creditc^^ «i- 
st§ntfy Mpon, his death; but a mere lifeto^nter Jws 
n^theT' . moni^y nor . oredit to raise, a Ipnd. fori » the 
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payment of large debts. Every man rmast be ^e^Biuw^i isja;. 
sAimed to Imow that a life-renter has none. - AnSi ^ ■ v • '^ 

SETTLSMXVT* 

therefore, thotigh a burden upon a life-renter is po9-'—iaF£ beht- 
sMe, and must receive effect when a testator intends ^**^"****' 
it, yet a court h entitled to examine the endence 
^^idly, and to look narrowly to every part of a deed 
of settlement, to ascertain the full extent of the 
burden that the defunct really intended the Kfe- 
renter to bear. In this particular case Mr. Waddell 
knew well that bis sister had not a shilltng in the 
world but what she could obtun from him. It. is 
ganted that a man may impose his whole debts on 
a life-rentef on the supposition that they are insignia 
ficant ; and though they unexpectedly prove so 
heavy, a court cannot give the life-renter relief. 
That is freely conceded. But the present case is 
entirely different, wlien the life-rentet is also mdde 
e)cecutor, and the debts are imposed, not m respect 
of the /i/e-reni,— but in respect of the executry 
fund^. The fact that the Respondent was to enjoy 
her life-rent free, seems as distinctly announced as 
any one provi^on of the deed. FVn* the defunct, ib 
another clause towards the conclusion of the deed* 
(quoted in the Respondent's narrative), when ex-' 
dnding the jus mariti of any husband that the 
Respondent might marry, expressly declares his 
meaning in bestowing the Kfe^rent on the Re- 
spondeht. He says it is given ^* in respect that* 
" the lands and others above-mentioned are con*-» 
** veyed to the said Jean Waddell in iift'-ftnt,' 
" merely Jbr th^ regard and affection I have and 
" bear to her ;" therefore it is provided and dc- 
clsLte&thdtthejus thdriti of any husband that ^cr 
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^!ai;.9»i8i8.. may^ i:flaj7yjis excluded. The above clau$e» in the 
^^^"'^^^^ R^sppndent's humble apprehension, deserves to l^ 
— LiF^ BZNT-parucularly marked. The testator does not say, as 
^^; T?.E''^*' j^s nephews now attempt to plead, that the life-reat 
\afas conveyed to the Respondent in any view **Jbr 
V- ^^^ payment of his dtbts.^ This is not ev/^n 
j^jj^a^^d as one of the objects of this part of the 
^onvjejance . But a different reason for the: convey- 
;^c^,ij^. assigned altogether; and the Respondent's 
liferent is in particular stated to be given to her 
Sipl^ly ior the love and favour that the granter bore 
^ 1>^.,, I Thus, if the Respondent has been success- 
ful ip^^howing th^ the obligation on her to pay the 
JJ45^Merw^^'^^^^?^ n?ere\y imposed on her in respegt of the 
T. Scotland. cL^^guqtipn to t(ie movcablesp th^re ^e a n^ilUtude 
(^})a}it];^r^tie^)to,i?l;u)w that (Jbue |lespond^pt caaqot 
t^ ^1/414^ \(^y9^^ ^fi value of these moy^^. This 
W)fnf^)iif?S fii^^^- Accordingly, upoi^ a.yeiy 4^ 
]jjlf^i[^t^;^g4fn(ient |i)efore the whole, court, i^ prdcfr 
fijOi seHt^e ,.^his .point,.. in the case of Sqiith against 
Mw^l^ir?^ >y^.fpund by the cojurt, ^at a clause 
(|ec}funi^ ,^^ a ^on should be . pe^na^y . }iB^i^ 4of 
tiie.jdf^ppppjfsi (|?btS|.imported .np more.tljan that,h? 
s^9ul4 ^ U^l)le^i(9r,the disppner's debts, in.vaiorem 
Qj( th^ilji^t^g^ a|:^fl moveables intromitted, with by 
h^iffi. .4^ ^^^ same decision has since been re- 
p^9ited. agam and again, in cases too numepQus.tp 
be. §p^(^Qd, The Appellants cannot cpntrov^e^ 
tib^ .dqctrine ; but they allege that thei;e .^wn^ 
^fo^ here than a mer/e conyeyai^ce of. mov^^^^ 
t^y plead that there is a gift of a vajiuable li/^^-rj^fp 
^pd.they coQtend that the lijfe-yfint.^ w^l^^a/^^^i/^ 
napv^^bl^^ mpst be e^vhafistetl \)eU)re %hc ^f^^ppq^^ 
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ent can obtain any relief in this case. This rend^rsMang,i»i8. 
it necessary to enter into some explanation bf t*^^ g^^jlji^l^i^^ 
law of Scotland, applicable to the obligation in— tiyemEi^T- 
question. When a party by a Scotch settle therit**^*"^'"^* 
gives a general disposition, or executes a cotivejr- 
^nce of part of his estate by a mortis causd deed in 
favour of another^ and declares that the dispoi^ee 
*' shall be bound and obliged to pay all his just' ^rid 
*' lawful debtsr it is a question of circuoistdiiee^, io 
be collected from the scope and tenor of the wfwh 
deed, whether the testator meant these debt^i^/lrir^ 
mately to be borne by the dispon^e P In nikffy 
cases this may be his meaning, but lii other ca^e^lt , 
would be unjust th^s to interpret such' a cratuse, . 
which is often inserted for the fdflowing i*ea»6h: 
By the liw of Scotland the whole Heh^s' erf' a^' de- 
ceased person, botli in his reatoxiA pdt^ofiitPeitiitels'y 
are Cable to creditors for his debts r arid'thife'oh 
account of what is called their rtpf^e^entatiori^bf tYit 
defunct'. Hence they may in general be ^^^^M 
by any of the creditors of the deftitict ; but^feih' a 
particular party, holdiiig a certain fund, ^ufeh 'kfe'iiti 
executor or assignee to moveables, is tturdferifetf witii 
the paymeiit of debts, that shows the pdrfypi^ 
ni^nVj/likble, and renders it incumbent on' ^h6 Cr^-^ 
ditdrs to sue the party so pointed out in the flhrt 
instance, till the funds in his hands be exkadiitd'^i 
but it does not necessarily follow that thd de%ts ai^e 
tr1i!Imately to be borne by the disponee, or thatiifi^ 
relief from the other heirs is to be excluded:' That 
is to be collected from the whole clausi^^ df 'ai^ 
pa^idular deed, or from the whole settl^niiMt^ '6f 
the ttsta!tor taken together. This dofctKhei^fflUsJ-^ 
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Mmv 9, i8ia» tnted b; a variety of cases which have occulted' in 
svnsMtMMT. Scotland- Is particular there are two cases in Lord 
—LIFE ttEMT- Kilkenran'a Reports to the following effisct ; David 
^ii^NcK^! ^'^^^^'^^^^^ surgeon in Kennoway, entailed hisestateupon 
p. 980. Thomas Dall, son to Mr. William Dall, minister of 

the Gospel at Barry, and Rachel Russel, his eidMt 
sistWt by a deed containing this clause : '^ / hereby 
*^ e^i^pre^siy burden this right and disposition, riot 
*' only witli the payment of my funeral charges, but 
'' alsO' with the payment of my three sisters-german 
^* fcbeir portions yet resting by me to them : and 
** mth the payment of all the just and Umful debts 
** thai, shall be resting by me at the time of my 
'^ death, to urtiatooever person or perscHis, by< bond, 
'^bill, oonlroct, decreet, or any other manner of 
"way; and likewbe with the payment of the 
*' UieHient provisions provided to Rachel Thomson 
*' my mother, and to Raehel Wilson my 'wife,'* 
witfai prdhibition to sell ot contract debt, except thtA 
it iwaa* in the power of the heirs of tailzie to seH as 
nMifbaiai would satisfy the burdens above mentioned. 
William Dall and Rachel Russel his wife, upon 
Dewid Russel's death, were confirmed executors ytui 
nearest of kin to him ; and being pursued by the 
other two sisters and their husbands to account fo^ 
thl^ esoecutry, in which, if unencumbered, these 
sisters bad an equal interest, the Defenders made 
this defence, iihat th»e were more moveable debts 
tbim exbausted it. To which it was replied^ tiiat 
tb(e defunct had laid the burden of hi& debts upon 
}m JsMd estate, which of course must be liable.' 
But the Lord Ordinary, ^82d December, 17^44, ''in 
'* respect it was not denied by the Pursuers that the 
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" moveable debts due by the defunct did excfeed th« Mar. ^, ipwf/ 

** moveable estate belonging to him, repeated ^^^ gg^!^^^^^][7 

" cUim made by the Pursuers for the said movei— lifbrent- 

'' able estate.- And the Lords reused a reelaimin^ ER.-^tiiT8. 

bill, and adhered. Upon this case Lord Kilkmyai^ 

remarks, that ^' the circumstances of the estate ivtsM 

** a strong indication that it could not be thein^ 

*' tention of the granter to burden the taihtied estate 

*' with the debts. But, laying aside these eirbnm- 

f« stances, it was the general opinion that the rttle is^ 

*' that a clause in the disposition of a land estate, 

** burdening the disponee with paymefii 6t ^6 

'* granter*s debts, does not exdude' the dis)[>one'6 

'* from relief of the moveable debts from the we^ 

'* cutry^ This decision establishes tht prindqffl^; 

that the court, in every oase in which a disponee U 

burdened with debts, is entitled and bound' 4x> febk 

beyond the isolated words of the ciaiaS6,«to thb 

intention ot the granter^ and to give thie^spotaee 

relitf suGcofdingly. The burdeot^is impciiediqion II 

particular, party, intheiirst instance, for lite. piir^ 

pbs€i of a more. speedy attd eonvenidnt seltleni^nt 

with the creditors at large ; but m nocase is.it h«Kl 

that this burden excludes the res/i0/*compet&ntt>t«si 

the disponee from the other heirs of a defunct, ifip 

deficiency, tmexpectedb/ occurs in the fund pmviditi 

far the payment of the debts. This doctrine ^i^iik. No. 4. 

clearly laid down by Lord Kilkerran in theicaBfe*P'^^^' 

which lmmedial;ely follows the one last qiwted. Mib 

Lcordship reports the case of Margaret, &0i Oami^' 

bells against Dugald Campbell, which was shorti^ 

this : '' (A father, in a disposition pf his penoliri' 

*' estate* biiirdened the disponee with payment of alt 
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Mar.9, 1818. <« his debts heritable and moveable/' He executed 
-trri'IiTr^ afterwards an entail of his lands and estate, in 
^LiF£BEaT. which he burdened the institute and substitute with^ 
B».-— PUTS, piiynaent of all hb debts heritable and moveable* 
empowering the beh^ of enUul to seU as much ot 
the lands as would pay the debts. Though this 
deed was subsequent in date to the assignation of 
moveables, the Court found that the disponee of the 
lands was not bound ultimately to sustain the debts, 
but that these fell to be borne by the successor, 
who was by law liable for such debts, viz. by the 
assignee of the moveables. Lord Kilkerran, after 
detailing the history and decision of the jpreceding 
case, explains very cleariy the law applicable to 
such questicHis. '' In no case,** says his Lordship, 
*^ are men so apt to be of different ojHnions as in 
*' those that are called yuestiones voluntatis^ nor in 
" the nature of things can they be brought within 
'' 6ne rule. Meantime, as this particular questio 
" voluntatis^ whether one heir or another is in- 
*' tended to be ultimately liable in the debts, has 
'* generally its rise only from the conception of the 
*' burdening clause, so much may be thought to be 
*' established by the decision in this case, and that 
^ of Russel and Dall, that no clause, howevet* 
<^ anxiously burdening the heir or disponee, is to be 
"** construed to exclude from the relief competent to 
** him by the operation of the law, unless either 
** the clause be such as ihakes the debts real bur- 
'^ dens^ or that by apt words such relief is ex- 
*^ eluded. This judgment was, upon an appeal, af 
^^firmedJ" The Respondent might quote a variety 
of other decisions to the same effect. For instance,' 
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*^ An heir was found entitled to relief ef an an- M«r. 9, isia, 
", nuittj and a legacy from the executor^ although "-"Tv-"^ 

'' settleuent 

^l^he estate had been disponed under the burden ^—life rent- 
'' debt^ (Kpd legacies y But she will not load this**:~^^^^'-. 
yntYk a further enumeration of precedents. She 
will therefore conclude with the following, which is 
extremely parallel in its most material circumstance^ 
with the present case. David Annandale, merchant Fac. Coil, 
in Edinburgh, settled the life-rent of a house, on ""* ' 
Christian Keay, his wife, in the eventof her surviving; 
him, and also executed in her favour a disposition 
of bis moveables, expressly burdened with payment 
of all his debt3. Keay intromitted universally, with 
his moveables,^ apd paid his debts so far as these 
would go ; but the debts exceeded the funds. K^ay 
the widow was afterward^ married %o Peter Browii^ 
and they paid to Priscilla Handieside the sun^ q{ 
50L sterling, which the deceased David Annandale 
owed her by bond. Instead of taking the receipt 
for that 8um» they made Handieside grant an as-; 
signatioQ of it to a trustee for their use. In con- 
sequence of this assignation, the trustee adjudged 
the fee of the bouse above-mentioned, which had now. 
devolved on William Annandale, heir at law. After 
the death of Keay, William Annandale, brother and 
heir of David Annandale, raised a reduction of the ' 
assignation, and of the adjudication which followed 
upon it: and the similarity, in several points of 
that case, to the present, deserves to be not^d. 
There was, in Annandale's case, both a conveyance of 
a life-rent and ah assignation of moveables to the same 
party, burdened with debts. The moveables proved 
insufficient; and in that case the court found that 

VOL. VI. . X 
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Mar. 9, isift. the debts were no burden on the life-rent^ bat that 
"^ V— ^ the life-renter was entitled to relief from the heir's 
-^LiFfi^BBHT- estate. The Pursuer^ m the case of Annandale, 
»E.— »BBT». ^i^aded, that as, Keay by her acceptance of the dis- 
position made in her favour by her husband. An- 
nandale, became burdened with the payment of all 
his debts, she and Brown, her second husband, 
must be understood to have paid Handieside's debt 
in compliance with this obligation : and that the 
debt, being thus extinguished, coifld not afterwards 
be revived in the person of Brown, (who derived 
right from Keay) so as to affect the heritage of An- 
nandale. Answered for the Defender Brown: 
although the action had been brought against Keay 
herself, she would not have been burdened, in 
consequence of the disposition by her first husband, 
beyond the amount of the subjects with which she 
intromi^ted, as was found in the case of Thomson v. 
Creditors ofThin^ 28th December, 1675, observed 
by Stair. TheLords repelled the reasons of reduction, 
and found that the Defender was entitled to take an 
assignation to the bond in his ozon or in a trustee's 
name, so as to affect the/<?e belonging to the heir. 
The application of these precedents to the present 
case requires no commentary. They all demcm- 
strate, 1st, the purpose fbr which such clauses as 
that founded on by the Appellants are generally in- 
serted in Scotch settlements ; and Sdly, that pro- 
visions thus expressed do not necessarily import a 
final burden on the disponee without relief, but must 
be interpreted in connexion with the other provi- 
sions in a party's settlements, to ascertain the real 
intentitm of the granter, by which alone the rif^its 
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and oblig^ions of all bis heirs are ultimately re- Max. 9, i?i«. 
gulated. These views of the law will, it is humbly settlement. 
supposed, establish without diiliQulty the sound-* —"^» »^*'^- 
nesB of the judgments under review. There is, no 
doubt, one clause in the settlement of the late Mr. 
Waddell, which, if taken apart and perused singfyi 
might be held to impose a burden on the Re^ 
spondent ; but when the whole deed is examined, 
it is found, that it consists of several distinct con* 
veyances ; and the testator unequivocally inserted a 
declaration in the very same deed which is now the 
subject of construction, as to the fund, to which be 
meant the burden to apply, and of course out of 
which alone the debts were to be paid : When that 
fund therefore turns out deficient, it is in vain to 
construe with literal strictness the words of cme 
Uolated clause in the deed against the sense of the 
whole provisions of it taken together. Had the 
Respondent merely been an assignee of moveables, 
or fUB executor, it could not be pleaded by the Ap* 
pellants that she was personally liable fot the debts 
beyond the value of these moveables, even if the 
clause had been expressed in the very terms oi the 
present ; but they cannot get more advantage in 
the present case, unless they could make out that 
the granter of the deed really intended the debts to 
be paid out of the annual income derived by the 
Respondent from the property, as well as out of the 
moveable property assigned to the Respondent But 
it is humbly submitted, that the whole structure of 
the deed, and in fact that express clauses in it (ua* 
necessary to be repeated) decisively obviate any 
sneh plea. Bat if the Respondent has not been 

X 2 
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Mar. 9, 1818. mistaken ill the views 'which she has submitted as 
>^*— ^ to the nature of the settlement in this case, and as 

8STTLEMENT. , ' 

—LIFE RENT- to thc tfuc meanifig of the granter, it is humbly' 

EB— DEBTS, pf^mned, that the Court below were well justified, 

on the grounds and authorities in law before stated, 

in giving effect to that intention, as they did in the 

interlocutors appealed from. 

With respect to the fact of a deficit^ and argu- 
ment, that the abridgment of the Respondent's 
life-rent interest was directly contrary to the in- 
tention of the disponer, the Appellants answered — 
The Appellants conceive it perfectly unnecessary 
to examine the accuracy of the contrast, as repre- 
sented by the Respondent, between Mr. WaddelFs 
funds, as estimated by himself, at the date of the 
disposition, and their real disposeable amount at his 
death, as the whole argument founded upon it seems 
to them utterly inapplicable to the present question. 
The question is, whether or not the obligation io 
pay the testator's whole debts is imposed uppn the 
Respondent by his settlement ; and it is clear, that 
the decision of that question could not be in the 
slightest degree affected by the establishment of the 
Respondent's proposition, that the testator consi- 
dered the moveables, without the life-rent of the 
heritage, sufficient to discharge that obligation. 
Doed it not happen every day, that a bequest is 
abridged, or perhaps rendered entirely unavailing 
by the alteration of the testator's affdrs taking place 
between the date of the bequest and his death, and 
was it ever held that a court in construing the con* 
tending claims of legatees, in such cases, is entitled 
%o disregard the intention really expressed by the 
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testator, and to give effedt to the intentions which Mar. 9, isis. 

it is supposed he would have expressed if he had ^ ^^""""^ 

foreseen the situation of his affairs at the period of _„,£ ^ent- 
his death ; yet it is only on this supposition tha|t the e»— pebts. 
argument of the Respondent can bear on the subject 
of dispute. Although Mr. Waddelt did place at 
the disposal of the Respondent a fund, which he 
supposed more than equal to the payment of the 
debts and the protection of the life-rent, yet, if his 
supposition turned out at his death to be incorrect, 
and if the acceptation of the deed, and consequently 
of any part of its benefits, binds the Respondent 
to pay the debts ; every thing which she takes by 
the deed must be subject to that obligation, and a 
court cannot ** protect" the life-i^ent without substi- 
tuting for the settlement made by Mr. Waddell a 
new settlement, upon presumptions of his intention, 
suited to the situation in which he left his affairs. 
It is hardly necessary to state, that such an inter* 
ference is contrary to every legal principle, and that 
the only sound presumption to be drawn from a 
testator allowing his will to remain unaltelred in the 
change of his affairs, is, that he saw and approved 
of the effect which that change had on his testa- 
mentary arrangements. 

The Appellants are just as much entitled to 
the benefit of these presumed intentions as the Re- 
spondent. The Respondent maintains, and the 
Lord Ordinary seems to hold, that because the 
clause directing the disposal of th^ moveables, afttv 
payment of the debts, shows his conviction of the 
sufficiency, of the moveables for that purpose, it is 
to be inferred, that it was his intention to confer thQ 
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Mw.9, !«i8. unimpaired enjoyment of the life-rent of the h«i- 
^^J^||^[^^^ tage on the Respondent. But it appears to the Ap- 
-*trFt feEHT- pellants» that the clause in question only provide 
EB.-*i)MT8. £^^ contingency, without arguing any conviction, cm 
the part of the testator, that the contingency was to 
be realized. And even allowing it that effect, why 
is that conviction to operate in favour of the life* 
renter, rather than the fiars ? If the testator's belief 
of the sufficiency of the moveable funds is proof 
of his intention, that the life-renter should have the 
life-rent free, is it not equally decisive of his view 
of securing to the fiars the full enjoytnenl of the 
fee ? Is it not just as likely that If he had been 
aware of the deficiency of the moveables, he would 
have curtailed the life-rent, for the advantage of the 
fiars, as that he would have burdened the fiars for 
the benefit of the life-renter ? This argument then, 
even if admissible, would be perfectly inconclusive. 
It leaves the question just where it was. That 
question must be determined not by the extraneous 
circumstances of the dlflbrence between the real 
and estimated amount of the testator^s moveable 
succession, but solely and exclusively by the terms 
of the deed itself, which burdens the " acceptation** 
of the dtedy and, consequently, the " acceptation*^ 
of the life-rent of the heritage, ks well a^ the move- 
ables, of every thing, in sh6rt, which the deed 
confers, with the payment of the whole of the te^ 
tator's debts. The obligation is, in feet, an obliga- 
tion laid personally on the Respondent, if she shall 
take benefit by the deed at all : and if the objection 
is expressed with sufficient precision, it is in vain to 
argue that the life-rent, one of the subjects con- 



ON APPEALS AND WRITS OF ERROR. t99 

vejred, is protected from the obligation, because Mar. 9,18^8. 
the testator may be presumed to have supposed that aExxLw«wrr 
Ibe moveables, the other subject placed at the Re-— life rsni^ 
spondent's disposal^ wasadequate to its performance. ^*'"""^*"- 

In answer to the argument, that the obligation to 
pay the debts was meant to attach solely to the as- 
signation of the moveables, the Appellants referred 
to the clause, by which it was declared, that by ac* 
ceptation hereof (of the deed) ; the Respondent be- 
came bound to pay the debts, and to the whole of 
the disposition* And as to the adjudged cases quoted 
to show that the obligation to pay debts did not al- 
ways preclude the claim of relief, the Appellants an- 
swered — Here there is no attempt to stretch the 
liability of the Respondent beyond that limit, because 
the benefits conferred on the Respondent, by the 
deed in question, including the life-rent, are con- 
fessedly far more than equivsdent to the debts which 
she is bound to pay. It is necessary for her to make 
out, therefore, that even although the subjects con- 
veyed are sufficient to pay the debt, the obligation 
to pay does not bar her claim of relief; and in sup- 
port of this position, she refers to certain decisions, . 
in particular to the cases of Russell v» Russell, and 
Campbell v. Campbell, Kilkerran, p. 230, 231. 
In the first case it was found, that where an entailer 
had burdened the lands entailed, with the payment ^ 
of his debts, his moveable eflfects, which were not 
disposed of, remained properly liable, and that the 
disponee had a claim of relief agdnst the executor. 

In the case of Campbell v. Campbell, a person 
first executed a settlement of his moveable property 
under the burden of the payment of his debts, and 
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Mar.9» 1818. afterwatds executed an entail of his lands under the 
^""^*^^'"*^ same burden. Here the oblieation to pay the debts 

SETTLEMENT. . , , , . . » , . •• 

•— LfFE-REHT-was luiposed both on heir and executor, but it was 
EB.— DEBTS. jf^^J^^ |.Q operate exclusively against the executor, in 
the question which occurred, regarding their re- 
spective responsibility. The point fixed by these 
decisions may be expressed in the words of Lord 
Kilkerran*s Report of the first case, *' That a clause 
'* in the disposition of a land estate,, burdening the 
** disponee with the payment of the granter*s debts, 
" ^oes not exclude the disponee from relief of the 
" moveable debts from the executiy f — and the 
ground of the rule is expressed in the argument of 
one of the parties in Campbell v. CampbellfTe^parted 
by (he same Judge, '' Whereaperson settleshis estate, 
** not by way of succession, but by disposition, inter 
" vivos, reserving a life-rent and power over the es- 
'' tate to himself, the disponee takes npt as heir, and 
*' especially if he be not alioqui successurus^ the 
^* creditors cannot recover their payment but by the 
^* circuit of a reduction upon the act of pariiameat 
'' 1621 ; an4 therefore it is the universal practice, 
'' where one settles hi& estate uppnaseries of heirs, 
" toburden the disponee and the heirs succeeding to 
*^ him, with the payment of the debts ; and the in- 
** tention of such burd^iing clause is understood 
*' 9nly in favour of the creditors, to give them the 
** lil^ access Against the disponee, as if he had taken 
*' the estate by service ; but by no means to deprive 
** him of the like relief that would have been com- 
'' petent from the moveable estate, had he taken 
" tl^e estate by service." 
It must be perfectly evident that the principle of 
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tfaesb judgments is quite inapplicable to the question Mar^, ists. 
under discussion. They no doubt show, that where ^^^^^[^^^^^ 
a person, in a disposition of a particular land estate, - life^remt- 
inserts the obligation to pay his debts, that obligation 
does not bar the disponee*s relief from the executry, ' 
because theobligationis understood in lawtobemerely 
inserted for the benefit of creditors, and not as defin- 
ing the respective responsibility of disponee and exe- 
cutor.. Here, however, there is no question between 
disponee and executor, but between disponee^, under 
one general settlement of the disponee's whole pro* 
perty, by which he divides that property into cer- 
tain shares, and imposes upon each sharer certain 
specified burdens, as the conditions upon which 
these various persons are'to take benefit by the deed. 
Upon the two Appellants he lays the obligation of 
paying particular legacies, and upon the Respond- 
ent that of paying his whole debts; obligations 
which each are, by the '^ acceptation" of the deed 
tdcen, bound to perform. In such a case it seenis 
utterly absurd to infer, from the relief competent 
between disponee and executor, that a similar relief 
is available to the Respondent against her co-dis^ 
ponees. That inference is excluded by the cir- 
cumstance of the obligation forming part of a ge- 
neral settlement, where the disponer had particularly 
in view the benefits which he was conferring, and 
the burdens wMch he was imposing on each of the 
various disponees. %The obligation to pay the debts 
in this case could not have been inserted merely 
for the benefit of creditors. Being imposed ex- 
clusively up&ii the Respondent, the life-rentrix, 
while the fiars, the persons whom of course, in con^ 
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Mar. g, 1818. templating the rights of creditors it was most natural 
^^"""^'^'""^^ to subject are left entirely free : it is obvious that 
--LirE-RCNT- the obligation was imposed for the sole purpose of 
BK.— DEBTS, j^fjjjing the particular burden which the testator de- 
clared she should bear in consideration of the bene* 
fit conferred by the deed. Indeed it seems impos* 
sible to frame any more unequivocal partition of the 
separate burdens to which each disponee under a 
deed is to be subjected, than the form adopted 
here by the disponer. No doubt, if the subjects be- 
stowed on the Respondent had been insufficient to 
discharge the obligation imposed upon her, relief 
from the Appellants would have followed as a mat- 
ter of course ; but while a life-rent of the value of 
800/. or 900/. a year, remains untouched, she must 
remain the proper debtor, without relief, in that 
obligation which forms the express condition of her 
acceptance of the deed. 

Another decision referred to with much con- 
fidence on the part of the Respondent is still less 
applicable to the point now in dispute. ** David 
" Annandale, merchant in Edinburgh, settled the 
'* life-rent of a house upon Christian Keay, his wife, 
*' in the event of her surviving him, and also exe- 
'* cutedin her favour a disposition of his moveables^ 
^^ expressly burdened with payment of all his debts. 
*< After his death, Keay intromitted universally with 
** his moveables, yet so that after payment of the 
^' privileged debts due by the deceased, her super 
^' intromissions appeared not to have exceeded 2/. 
** steriing.'' Keay married a second time, and she 
^6saA her husband paid a del)t of the deceased, to the 
amount of 50/, but took an assignation of it to a 
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trustee for their own use, on which the trustee ad-Mnr.p.isis. 
judged the house. After tiie death of Keay, the heir "^ ^ 

"' 8ETTLBM S]IT» 

of David Annandale brought areduotiou of the as — lifs-rent- 
signation, and the adjudication against Brown the 
second husband, on the ground that Keay, by her 
acceptance of the disposition of the moveablesy was 
burdened with ail the debts, and therefore that she 
and her husband must be understood to have paid 
the debt under that obligation. In this actiim the 
Defender was assoiIjKied« The ^lecision is quoted 
on the part of the Respondent, asshowing that where 
a person held a life-rent of a certain heritable sub* 
ject, and a disposition of moveables burthened ex- 
pressly with the disponer*s debts, she was not pre- 
cluded from her relief against the fee of the heritage, 
in so far as the moveables were insufficient for their 
liquidation. But the resemblance of that case to 
the present is completely removed, by ooosideriiig 
its circumstances. There it appears from the re- 
port, that the life-rent of the house was not burdened 
with the d^bts at all ; nay, it seems clear from the 
expressions used in the narmtive, tbi^ the diqiosi- 
tion of the moveables was a totally separate deed. 
The situation of Keay, therefore, was that of a per- 
son having the unburdened life-rent of a house, and 
a disposition of moveables; sntgected to the payment 
of the disponer's debts. There could be little deiubt 
therefore, that upon the ordinary principle of law, 
she, upon paying a debt beyond the amount of the 
moveables, had a claim of reli^ against the heri- 
tBge^ though life^rented by herself. That dedsion 
would be perfectly applicable here, if the Respon- 
dent*s conveyance of the lands of Easter Moffat, and 
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Mar. 0, 1818. others, Were unburthened with any obligation to 
sKTLwT"*^ pay the disponer*8 debts ; and if that obligation 
— LiF^AEHT. were only imposed in a conveyance of moveables, 
EII.--DEBT8. ^i^j^jj turned out inadequate to the perfoi'mance. 
But here the situation of the Respondent is widely 
different. The obligation is attached to her right of 
life-rent, as y^eU as every thing else which she takes 
by the deed. Indeed the obligation is immediately 
subjoined to the conveyance of the life-rent of the 
lands ; and^ therefore, upon the ordinary rules of 
construction, b more exclusively incumbent upon 
her in the character of life-renter than any other. 
The value of the life-rent is beyond all denial, of 
incomparably greater amount than the balance of 
debt said to be still due ; nay, the sums which she 
has already drawn from it since Mr. Waddell's death 
aresuf^ient to discharge the double of that balance ; 
and in these, circumstances, the Appellants humbly 
submit that her claim of relief cannot be sustained 
against them upon whom no such burthen is thrown 
by the deed, without frustrating the obvious and 
clearly expressed intentions of the testator. 

Judgment. Zprd Eldon, (C.) In this case the question arises 
upon the effect of a deed of settlement, in which 
there are several clauses material to be attended to 
with reference to the case of Keay. Mr. Waddell 
made this settlement under an apprehension that if 
he gave the Respondent, his sister, all his moveables 
absolutely ; and gave her the debts due to himself, 
at the. time of his decease, to be converted into cash» 
and applied in payment of the debts due from him- 
self, she would derive a benefit from that arrange- 
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knent ; and he calculated that, after payment of his Mar. 9. isia.' 
debts out of that fund, there would be a residue to be . .^^TjT 

SBTTLBllEirT. 

settled in the manner mentioned in the deed. That— tiFB-KBHT- 
he had so calculated the extent of his fortune cannot ** '^^^' 
be doubted. But there are thousands of cases 
where, when one happens so to miscalculate, the 
actual arrangement is such as he did not know 
would be the effect of the will. If he had had 
nothing but lands, and had given them to A. B. 
for life, remainder to C. D. in fee, then certainly 
the fee would be liable for the debts, the life-renter 
keeping down the interest. But the question is, 
what is the effect of the disposition altogether. 

This lady was the principal object of his affec-^ 
tion ; and the disposition commences with the fol- 
lowing narrative : " Know all men by these pre- May 6, isos. 
** sents, that I, William Waddell, Esq. of Easter deiVsTsposi-" 
*• Moffat, heritable proprietor of the lands and others Jj^^JJ^J"^ "*"**- 
** after mentioned, for the love, favour, and affec- 
'' tion that I have and bear to Jean Waddell (my 
** youngest sister), George Waddell, of Ballochnie, 
** and William Waddell, his brother (my nephews), 
*' and for other good causes and coqsiderations, me 
** hereunto moving, have disponed, assigned, con* 
" veyed and made over, as I do by these presents, 
'' but with and under the burdens, provisions, con- 
** ditions, power, and faculty under written, givei 
*' grants assign, and dispone from me, my heirs and 
t ** successors, to and in favour of the said Jean Wad- 
" dell, in life-rent, all lands and heritages presently 
^* belonging or which shall belong to me at t^e time 
'* of my death, with the whole writs and evidents 
" thereof, conceived in favour of me or my prede<ies- 
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Mar, 0,1818. <' soTs, and authors ; as also ail debts and sums of 
sEiTLBicENT^ ** ttioney, .heritable and moveable, any ways ad- 
— Lire-RBM^ '' debted, resting, or that shall be owing to me at 
EB^-MBw. ., ^^ ^.^^ ^ ^y death.- 

And I apprehend the effect of that, coupled with 
a clause in the concluding part of the deed, was to 
give a life-rent only in these debts to Jean WaddelL 
And then he says : " And further, give, grant, 
'^ assign, and dispone to and in favour of the said 
*' Jean Waddell,. her heirs, executors, successors, 
^^ and assignees, all the corns, cattle, horse, nolt» 
*^ sheep, &c. and in gener&l, any other moveable 
** subject pertaining or belonging to me, wherever 
*' the same may be.*" The distinction then being 
that of his moveable property, all the debts and 
sums of money due to him were given to her in life* 
rent,' and the rest absolutely. 

Then he proceeds, " And particularly without 
*' prejudice to the said generality, I hereby, with 
^' and under the burdens, provisions, condition, 
'^ power, and faculty under written, give, grant, 
'* and dispone from me and my foresaids, to and in 
^* favour of the said Jean WaddellJn life-rent, and 
** the/said George Waddell and his heirs in fee, all 
'^ and whole the respective lands and others after 
** mentioned, viz.* (Then follows a full description 
of the subjects destined to the Appellant, GecHge 
Waddell.) *' And further, I hereby give, grant, 
" and dispone from me and my foresaids, to and 
*' in favour of the said Jean Waddell, in life-rent, 
^ and the said William Waddell, and his heirs in 
"f fee, all and whole the Forty ShilKiig Land of 
^Caster Moflht, ftc.** (Then IbUdws n particular 
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description of the lands disponed in fee to the other Mwr.9,i8i8. 
Appellant^ William Waddell.) And then he goes "^^ ^^-~^ 

S ETT LEM SNT« 
on :— ^ — LIFE-KBVT*^ . 

*' But declaring always that the said Jeflw^*"^^*""* 
** fVaddell shall be hound and obliged^ as, by ac- 
«< CEFTATiON HEREOF, she binds and obliges herself 
*^ to pay all my just and lawful debts, with my 
^* funeral charges and expences, and any gifts or 
^* legacies I niay think proper tp leave by a writing 
** under my hand." 

Thus then the deed, after describing the lands, 
and disponing the fee to his nephews, takes up the 
subject of hiis debts, which he lays upon her only. 
Now if there had been nothing more in the deed, 
it would be quite impossible to say that she was not 
liable for the whole of the debts^ and that if he 
miscalculated, she would not be so far disappointed 
of what he meant to give her ; as there is not a 
word to show that he had it in contemplation that 
the lands should be liable to pay any of the d^s. 
Then he proceeds, ** and I appoint the said 
** Jean Waddell, to make payment to Christian 
" Waddell, my sister, spouse of James Muir of 
'' GUgarth, during the said Christian Waddell's life, 
'^ a yearly annuity of 20/. sterling per annum, and 
'* that at two terms in the year, Whitsunday and 
'* Martinmas, by equal portions, beginning the 
** first term's payment thereof at the first terni of 
*' Whitsunday or Martinmas after my death, and so 
** on termly thereafter during ber life-time.** That 
stands on the snme ground as the bequest to the 
Respondent, and is open to th^ same answer. If 
he miscalculated, and the life-rent faSed, so woold 
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Mar. 9. 1818. the annuity for the same reason. And then the 
'^*'~''^ disposition iroes on — " and in the event of the said 

8BTTLEME.MT. *^ ^ 

— LivE-BBHT- " Jean Waddell's predeceasing the said Christian 
EK.-DMTS. „ ^addell, then I hereby appoint the said WiUiam 
'' Waddelly or those who may succeed to the fee of 
^* the. lands above disponed to him, to make pay- 
^* ment to the said Christian Waddell of her said 
, *' annuity.** And then he gives considerable lega- 

pies^ '' As also I leave the sum of 1,000/. sterling 
** to Margaret Waddell, my niece, daughter of 
" Patrick Waddell of Bbgo, and 100/. sterling to 
'' Agnes Gardner, daughter of John Gardner of 
" Broom Park; which sums of 1,000/. and 100/. are 
** hereby declared the said Williatn Waddell, or those 
^' who may succeed to the fee of the lands^ and 
** others above disponed to him^ shall be bound and 
'* obliged, as by acceptation hereof they bind and 
V oblige themselves, to make payment to the said 
'' Margaret Waddell, and Agnes Gardner, at the 
** first term of Whitsunday or Martinmas, after the 
*' death of the said Jean Waddell, with the legal 
•' interest thereof, from the term of payment during 
'* the not payment of the same. 

'' And further, I leave the sum of 7^0/. sterling 
** to Margaret Waddell, my niece, daughter of the 
•♦ deceased George Waddelh, of Ballochnie ; whiph 
** sum of 700L sterling, the said George Waddell, 
" her brother, or those who may succeed to the fee 
^^ of the lands above disponed to him, shall be bound 
'* and obliged, as, by acceptation hereof, they bind 
^* and oblige themselves, to make payment to the 
'^ said Margaret Waddell, at the first term of Whit- 
^* Sunday or Martinmas after the death of the said 
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^^ Jean WaddelU with the legal interest thereof. Mar. 9, %w. 
** from the term of payment, during the not P^y- settlemimt 
*' ment of the same.** So that he first makes a gift — life-rsv»- 
to Jean, then to William and George ; and then ^* ■~^""- 
lays the burthen of the payment of his debts on 
Jean alone ; and then he takes up the remainder of 
his purpose, and subjects the fee to legacies not to 
be paid till the death of Jean. There is another 
clause which, it is contended, shows his anxiety to 
provide for Jean ; but the answer to that is, that 
she could not tkke the benefits of this disposition, 
but subject to the payment of the debts. On this 
clause considerable stress has been laid, and it cer- 
tainly shows that he must have thought that the 
whole of his moveable property, including the debts 
due to him, would be more than sufiicient to pay 
his debts due from him. 

** And further, I hereby assign, and make over to 
** the said George Waddell in fee, all debts and sums 
" of money heritable and moveable, any ways ad- 
** debted, resting, or that shall be owing to me at the 
** time of my death. And in order the more easily to 
'* carry my intentions with regard to my moveable 
^* property into execution, I hereby empower Uie 
'* said Jean Waddell, to sell and dispose of. what- 
^^ ever part of my moveable property, above as* 
^ signed to her in life-rent, and the said George 
'' Waddell in fee, she may think proper, and con- 
*^ vert the same into cash, and after paying off my 
*^ debts, sick-bed, and funeral expenses, to lend out 
** the remainder of the money on heritable bonds, 
*' taken payable to herself in life-rent, secluding the 
*\jus mariti of any person she may marry, and the 

VOL. VI. Y 
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Mar. 9, 1818. « said . Geoige Wsddell in fee." This manifestly 
.^imCIZr' shows the intent that the debts should be paid out 
--^ifi^RENT-of the moveable property ; and also that he thought 
' that it would be more than sufficient for that pur- 
pose ; otherwise it would have been unnecessary to 
have given the residue to one in life*rent, with re- 
mainder to another in fee. 

But after all, where the personal property is made 
liable to the payment of debts, and the residue is 
given to one, and the lands to another, and there 
is no residue, the objects of testators are defeated 
every day. He seems to have thought that there 
would be enough to pay his debts. But suppose 
10,000/. due to him, and 5,000/. to pay, and that 
the 10,000/. or 5,000/. of it, had been lost by in- 
solvency or otherwise, the object of his bounty 
would be defeated. Then the utmost that can be 
said is, that he called upon her to take^ but subject 
to a burthen, what, he conceived, would be a benefit. 
But he mistakes : and so mistaking and miscalculat- 
ing, his object has miscarried. I therefore think 
that the opinion of the two Judges, against that of 
the three, is the better opinion ; and that this judg- 
ment should be reversed, and the Defenders assoil- 
zied, without prejudice to any claim which she may 
have against the Appellants, in case the interest she 
has under the deed should fall short of the burthens 
imposed upon her. 

(Sir Samuel Romilly^ in answer to a question 
from the Lord Chancellor, stated that they did not 
mean then to press the point of her being personally 
liable after her interest should be exhausted.) 
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Judgment kevbrsed, without prejudice to anyMar.Sjisis. 
claim against the Defenders, in case the interest Z""**^""^ 
she derived under the disposition stated should fall— lvb-kevt- 
short of the debts paid, or to be paid, by the**'""*""* 
Pursuer. 
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A. 

ADMISSION. 

Effect of admission in an answer 
that a will was duly executed and 
passed real estate. {Lord Ran' 
cliffe V. Parkynif (English,) 229.) 

ALIMENT. 

Action for aliment by a son against 
. his mother. The mother had been 
a ward of Chancery^ and having, 
when fif\een years of age, married 
Maidment, the Respondent's fa- 
ther, a settlement of her property, 
real and persona), was then made 
under the direction of the court, 
by which the interest of the per- 
sdnal estate was made payable to 
her for life, and the principal to 
her children, in equal shares at 
her death; but their interests to 
be vested, as to sons, at the age of 
twenty-one, and, as to daughters, 
at the age of eighteen, or on their 
marriage. As to the freehold, 
copyhold, and leasehold estates, 
they were to be sold, and the 
money to be invested in the pur- 
chase of freehold and copyhold 



estates, of which the mother was 
made tenant for life, with re- 
mainder to her first and other sons 
in tail, &c. The Pursuer was the 
first son. The father die^* The 
mother advanced 100/. as a fee to 
a clerk to the signet, into whose 
office the son entered with a view 
to the profession of an advocate, 
the mother then residing in Scot- 
land. The mother married again, 
and refusing to allow her son a cer- 
tain annual sum for his mainte- 
nance, he brought the action for 
aliment, being then past the age of 
twenty-one, and the claim to ali- 
ment iustained, super jure itatura^ 
in the court below. But the judg. 
ment reversed in the House of 
Lords. 
The Lord Chancellor being of opi- 
nion that the interests of the re- 
spective parties were settled by the 
English settlement which could 
not be undone, and being of opi- 
nion, that as the son had a vested 
interest in the property, with which 
he might deal in the market, he 
had sufficient aliment without aid 
fVom his mother. ( WooUey ^. Mmd-^ 
meni, (Scotch,) SS7.) 
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ATTESTATION. 

(Vide Will.) 

Although it Bhould not be stated, 
that the three witnesses to a will of 
real estate signed in presence of 
the testator, the will may be good 
if it should be proved that they 
did so sign. But where the omis- 
sion to record the duly signing 
takes place, quejy whether, in a 
court of* law, the will, although 
thirty years old, would prove itself? 
Suppose such a will does not prove 
itself, possession under it, and deal- 
ing with the property as if it 
had passed under the will, would 
be cogent evidence to prove that 
the will had been duly signed, al- 
though that circumstance should 
not be recorded. (Lord Randifft 
V. Parkins, (English,) 202.) 



B. 

BILL. 

DaciDKD by the Court of Common 
Pleas that, although the holder of 
a bill of exchange had notice when 
he took it, that the acceptor had 
accepted it only for the accom- 
modation of the drawer, yet the 
acceptor is bound to pay, and 
nothing can discharge him but pay- 
ment or a release. (Governor and 
Company qf the Bank of Ireland 
V. Bensford, (Irish,) 8S7.) 



If that decision prooeedecji, on, the 
principle that, with a view to, the 
benefit of commercial intercousf , 
you will not inquire into the know- 
ledge of parties, but that sill is to 
be taken according to the natural 
effect of the bill as appearing on 
the face of it, I think that a whole- 
some principle. (Per Lord Eldon, 
C.) (ib.) 



CAUTION. 

(Security.) 

A. gives a cautionary obligation to 
B., and engages to transfer and 
assign to him certain property in 
security to enable B. to raise 
money, under an agreement, by 
which certain cotemporaneous con- 
ditions were to be performed by B* 
and then 'gives B. a letter and or- 
ders for the propisrty, in which the 
conditions were not-mentioned. C. 
advances money for B., obtains «• 
assignation of the letter and oi;dcrs» 
and brings an action of adjiidio^ 
tion, in implement of his obligar 
tion against A., allegingtbat the 
money had been advanced on the 
faith of the letter and orders, and 
not on that of the agreemeift, of 
which B. had not performed His' 
part. So found by the court be- 
low, and decree for C< But. the j 
judgment reversed by the House 
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of Lords, an the ground that C. 
before he advanced, or became 
bound '^ to advance money for B. 
bad such notice of the existence 
of some agreement relative to the 
obh'gation by A. as imposed upon 
him the duty of Inquiry as to its 
terms^Also on the ground that 
the letter by itself was an obliga- 
tion without consideration, and 
that the agreement must be let in 
to give it validity, &c. (Grant v. 
CampbeU, (Scotch, 239.) 
The principles of the law of Scot- 
land, with respect to guarantee, 
the same as those of ihe law of 
England, (jb. 252.) 

CHARITY. 

( Vide Information.) 

CONSIDERATION. 

{VideMhViKiAOfL,) 

Tioc .consideration of marriage not 
Kke the consideration^ io other con- 
tracts; fbr the mutual issue being 
purchasers have a right to call on 
both parties to perform ; and the 
•Re party is not discharged by the 
neglect of the other to perform his 
part. (Rancliffe v. Parkins, (Eng- 
lish,) 209.) 

CONTRACT. 

(Vide Edinburgh-^ Plan-*Mar- 
riagk.) 

Thb mere exhibition of a plan is not 
a contract that every thing there 



represented as intended to be done, 
shall actually be done ; unless it is 
specially referred to as constituting 
a contract, {Gordon v. Matjori^ 
banks, (Scotch,) 87.) 

COSTS. 

(Vide Solicitor.) 

Solicitor in London sues his debtor 
in Scotland for the costs of con- 
ducting a Scotch appeal in the 
House of Lords, the Scotch law 
governs the case, and the triennial 
prescription applies! {Caffq)bettv, 
.S/ctn, (Scotch,) IS4.) 



D. 

DEED. 

(Vide Witness— Notice.) 

On^e is not to brtskento have notice 
of all the contents of a deed or will, 
merely because he has been a wit- 
ness to that deed or will. {Ran^ 
cliffe {Lord) v. Pnrkj^s, (English,) 
224.) 

DEVISE. 
(Vide Election — Mortgaob.) 

Devise of real estate in trust to pay 
the clear rents) issues, and profits, 
in certain proportions, to certain 
persons in the will mentioned, for 
life : and then testator proceeds to 
devise as follows: — '' And from and 
** afler the death of the survivor of 
'* them the said L. S.'* &c. (naming 
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the 0everttl persons to whom the 
above lif^ interests were given) 
** then 1 give and devise all and 
^* singular the said manor, mes- 
** suoges^ lands, &c. unto all and 
«« every the children of my late 
^ sister £. C by her three several 
<< husbands," (naming them) '* that 
** shall be then living, and their 
** heii^and assigns for ever^ equally 
*' to be divided between them 
** m tenants in common, and not 
** as joint tenants ; and if there 
** should be but one such child, 
** ami no issue of any of the other 
** children then living, then and in 
'* that case, I give and devise all 
** my said real estates, in Ireland, 
*** unto such surviving child, his or 
** her heirs and assigns for ever :** 
The event which happened^ was 
tha^ at ^e death of the surviving 
anniikaDt, there was only one child 
of the SBter £. C. then living, but 
that there was issue of several of 
the other children then living. ^~ 
Held by the House of Lords, in 
concurrence with the unanimous 
• opinion of the Judges attending, 
that there was an intestacy, from 
the death of the surviving andui- 
. tant; the event which happened 
not having been provided for. 
(Shuidham v. Smith, (Irish,) 22.) 

A* by will dated 1735 devises all his 
real estates in these general words, 
to his daughter I. fbr life, remain* 
der to her first ar.d other sons 

, in fee. ' Marriage of I. and B* (B. 

< • hnrinjg; no notice Of the will) and 



petition in 1746 to parliament fbr 
an act to enable them to make a 
settlement, they being minors, in 
which petition I. is represented as 
entitled in fee, to certain estates 
which had belonged to her father 
A. and act passed and settlement 
made on that ground* D. by set- 
tlement made in 1776, gives consi- 
derable interests to C. his eldest 
son, by his wife L which C. could 
not otherwise have in his father's 
life-time. Will of A. of the exist- 
ence of which the parties had been 
before ignorant, discovered in 
1799. Bill in 1800 by C claiming 
the estates under the will of A. 
his grandfather as eldest son of I. 
dismissed in Chancery without 
costs, and the decr^ affirmed un- 
der the circumstances, it being un- 
certain whether the estates in 
question passed under the general 
words in the will of A. and whether 
the representation to parliament 
naight not have been correct, B. 
honestly believing that he was a 
purchaser for val. con. so long a 
time having elapsed, &c* (&c.^- 
iRancliffe (Lord) v. Parhynsi, (Eng- 
lish,) H9.) 

EDINBURGH. 

Thb erection of a kitchen, billiard- 
room, and covered passage, on the 
back area of a house in St. An- 
drew's-square, Edinburgh, oppoted' 
on the ground that it would be 
contrary to the original plan of the 
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new fcown, and a nuisaiice to the 
neighbourhood. The free charter 
contained several restrictions^ but 
none as to building on (he back 
area. . Held by the Court of Ses- 
sion that the buildings might le- 
gally be erected, on the ground 
that the erection would be no ma- 
terial deviation from the original 
plan, and the judgment affirmed in 
Dom. Proc. the Lord Chancellor 
being of opinion that the mere ex- 
hibition, at the time of making a 
contract of a plan, although evi- 
dence of what was then intended 
to be done, was not of itself a con- 
tract or engagement that every 
thing there represented would be 
done, unless tlie plan was specially 
referred to by the charter or other- 
wise, or signed by the parties, &c, 
as part of the contract. (Gordon 
V. MaijoribankSf (Scotch) 87*) 

ELECTION. 

Father seized in fee of a manor 
and lands, &c. in R. : by settle- 
ment on his second marriage, 
limits estates tail to the sons of the 
marriage in his lands, &c. in R. 
without mentioning the manor, 
the ultimate remainder in the lands 
to himself and. his heirs. The fa- 
ther having still the manor of R. 
/ and the reversion in fee of the 
lands, ftc. and having two sons of 
the marriage, afterwards makes a 
will by which he devises all his 
manor and lands, Stc. in B. and R. 
to his sons fbr life, with remain- 



ders to their SODS in tail. Expres- 
'sions in the will from which, if 
there had been nothing to oppose 
that construction, it might be rea<* 
aonabiy conjectured or concluded 
that the testator intended to devise 
immediate estates for life to his 
sons, not only in the manor which 
was his own, but in the lands, &c. 
in R. in which they had estates 
tail under the seulementy and 
thereby to. raise a case of election. 
But in the will he expressly ratifies 
and confirms the settlement, and 
every thing therein contained. 
Held by the Court of Chancery 
that this was not a case of elec- 
tion> and the judgment affirmed in 
Dom. Proc* 

Lord EUon^ (C.) obaervkig that it is 
difficult in any case to apply the 
doctrine of election where the tes- 
tator has a present interest in the 
estate -devised, although it may 
not be entirely his own ; and here 
he had manor, and the reversion 
in fee of the lands ; and expressly 
confirmed the settlement in all iti 
parts ; and you cannot, as against 
that express declaration of inten- 
tion to the contrary, take it by 
conjecture, call it demonstration 
plain, necessary implication, or 
what you will, but still only con- 
jecture, that he does not meiin to 
confirm. (Lord RancUffe o. Par^ 
kyis, (English,) 14^) 

Illustration of election ; if a testator 
devises his estate to A., and by 
the same will devtaes to B. «» €S- 
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tate wbidi ii not Mi own, but 
wbi6h bdoogt to A. a court of 
equity will say that A. shall take 
no benefit from the will unless he 
makes good the whole of the will, 
that is, sufiers his own estate to be 
disposed of according to the will, 
or makes compensation for as mach 
as he takes of the testator's estate. 
{ibid. 179.) 
It is not to be supposed, primdjacie, 
that a testator disposes of that 
which is not his own so as to raise 
a case of election. It is only by 
demonstration plain, by necessary 
implication, meaning by that the 
utter improbability that he could 
have meant otherwise that the case 
is raised. And it rests upon those | 
contending for a case of election 
to show that there is that manifest 
plain demonstration and that utter 
improbability, {ibid. 179.) 

EXCHANGE. 

(Vide Bill.) 



G. 

GUARANTEE. 

(Vide Cavtiov.) 

Titt principles of the law of Scot- 
land OS to guarantee the same as 
t)ioae of the law of England; and 
if one puts into the hands of ano- 
tk^ « letter by which he engages 
t9 . pledge bimself for the pliyment 



of whatever sumr may be" M- 
vanced on the faith of that letCe^ 
if money is so advanced he must 
abide by the consequences. But 
the guarantee may be withdraw^ 
before it is acted on. (Grant v. 
Campbell, (Scotch,) 252.) 
Where A. engaged to advance money 
for B. upon the guarantee or in- 
demnity by C. ; and A. before adp 
vancing any money, has notice of 
an agreement executed or to be 
executed between B. and C. re- 
lative to the indemnity: this im- 
poses upon A. the duty of in* 
quiry^into the. terms of the agree* 
ment; and if he advances his 
money, he has only such indemnity 
as the agreement provides. j(^ibid^ 
258.) 



H. 

HEIR (AT LAW). ' 
(Vide jy^visE.) 

Heir at law takes, although clearly 
intended to be excluded by a tes- 
tator in his will while there re* 
mained in existence any of several 
objecu of his bounty ; but it did 
not appear, with any certainty, 
from the will to whom in particular 
or in what proportions the esUtes 
were devi^d. (Shuldham v. Smiiht 
(Irish,) 22.) 

It was usual in old instruments, when 
hein at law and near relatives 
were to be excluded, to give each 
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«£. tMti ft.ahilUiig^from.8 noddn, 
a .very false one^ thai this was ne- 
ceaaarj.in order to exclude them. 
ifkincli§t V. Par^^n^^ (Engluh^) 
134.) • 

HUSBAND. 
( Vide WxFs's MoRTaAOB — Ship.) 

Husband, having raarried a widow 
who had an eaftate in fee under the 
will of her former husband, pro- 
cures her to join him io a mortgage 
of the estate, reserving the equity 
of redemption to the husband and 
bis heirs without recital in the 
deed, or special ch'cumstance, ex- 
cept the mere circumstance of 
this reservation, to show that it 
was intended to make a new set- 
tlement of the estate. Decreed 
below that the equity of redemp- 
tion still remained in the son of the 
wife by her 6r8t hui^band, and de- 
cree affirmed. {Hare v. Ruscombe, 
(English,) 1.1 ^ 

Ship's husband cannot, as -such, bind 
his owners to the expenses of a 
law suit. {Campbell v. Siein^ 
(Scotch,) ;S5.) 



I. 

INFORMATION. 

Information by the Attorney Ge- 
neral, at the relatioo of a freeman 
of Limerick, against ^the Cham- 
berlain, and Lord Mayor, Sberifi,. 
aod Citizens, or Common Cojin^ 



6k of tbat oily, stating thati ^eeitam 
lands aadrevennes wave gvanlM to, 
add vested iOf the corporation, at 
large, for divers public uses aad pur- 
poses, the improveswent of tbeoity, 
and the preseffvation and support 
of public buildiogs, bridges, high- 
ways, and establishmeDts therein : 
that the Defendants had usurped 
the powers of the whole corporate 
body, and tbat the Chamberlain, 
in concert with the Comnaon Coui»- 
cil had, contrary to the chartera 
and immemorial usage, applied the 
revenues to their private purposely 
without reference to the cititens 
and freemen .at large io their gene- 
ral assembly, or Coun of D'Oyer 
Hundred^ ^.t and praying that 
the Chambertein might account^ 
and that a receiver might be ap- 
pointed. Den^urnerar lor want of 
equity and jurisdiction, overruled 
by M. R. and the order affirmed 
by the Lord Chaooeilor, who was 
of opinion that the uses were cha- 
ritable, and that the fact was suffi- 
ciently alleged. Affirmed in Dom. 
Proc. {Gm V. Attorney General, 
(Irish,) 1S7.) 



INTEREST. 

WiKs having an estate which ht^ 
been devised to ber in fee before 
her marriage subject ioamorigage; 
the husband and wife are • not 
beuad to keep down theinsei^it' 
of the mortgage during this wjfe%j 
life: butihearrear of interest be- 
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comes at her death principal, and 
a charge on the estate. But, after 
k^ death, the husband^ tenant 
for life by the curtesy, is bouod to 
keep dovn die interest* (Hmre v. 
Smsctmbe, (Eog1ibh,)21.) 

INTESTACY. 

( Vide DavisB.) 

Danss '< to all aad every the child- 
'< ren of E. C. that shall be then,** 
f. «. at the death of the survivor of 
oertain persons to whom the rents 
and profiu of the estates had been 
given ibr life, ^' living, equally to 
** be divided between them, as 
** tenaau ia common, and not as 
'* joint tenanu : and if there should 
** be but one such child, and no 
« issue of any of the other children 
** then living, then and in that 
** case I give and devise all my 
** said estates unto such surviving 
** child.'* ' There was only one 
such child then living, but there 
was issue of several of the other 
children then living. Held that 
this was an intestacy, the* event 
which happened not having been 
provided for ; the judges being of 
opinion that, although it appeared 
to be the intention of the testator 
that the heir at law should not take 
as long as there existed issue of 
£• C, it was impossible to disco- 
ver with any certainty how, and 
in what proportions the issue were 
to take. (ShMham o. Smith, 
(Irishv) 55; 56» 59.) 



M. 

MARRIAGE. 

(Vide MoRTGAOE— Settlement.) 

Limitations to collaterals in a mar- 
riage settlement by tenant in tail, 
are void, as agamst a aubsequent 
purchaser or mortgagee for valua- 
ble consideration, in the same 
manner as if the settlor had the fee. 
(Cormick v. Trapaud, (Irish,) 86.) 

The marriage consideration not like 
the consideration in other con- 
tracts. In a contract between A. 
and B., if A. does not make it 
good on the one hand, B. is not 
bound on the other. But not so 
in the case of marriage contracts, 
where the mutual issue, being 
purchasers, have a right to say, 
although the contract is not made 
good by one of the parties, you 
shall each of you do what you can. 
{Rancliffe (Lotd) v. Parkj/ns, 
(English,) 209.) 

MORTGAGE. 

Husband having two mortgages on 
his estate, devises it to his wife in 
fee, and dies. Wife having mar- 
ried again, joins her second husband 
in another mortgage of (he estate, 
consolidating the two former mort- 
gages into one at a different rate 
of interest, reserving the equity 
of redemption to the husband and 
hie heirs, without any recital or 
apecial drcumstance to ahow> t&at 
it was the intentioo of the parties 
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to make a new eeitfomanl of the 
csltto. Hutbandy after death of 
the wife, deaJa with tha property 
a« hia own, diepaaes of pait for 
vaK. oon., and dies. MI bj heir 
ut law of the wife, agaiail the pur* 
chaser, representatives of the bus- * 
band, and mortgagee, to redeem, 
and decreed accordingly : and the 
decree affirmed in Dom. Proc», 
with alteratiooa aa to the manner 
of taking the accounts : — 

The rule being that, where husband 
and wife norlgaga the wife*a 
attale, aad iho e^ity of redenp- 
tion ia reserved lo the hud>andand 
hia heirs, without reeital or special 
circumstance to show the intewtion 
to make a new settlement of the 
estate, the husband has the equity 
of redemption, aahe before had the 
legal estate, only jtirtf ujcoris. (Hare 
v.'Auicomi€f (Bngliah,) 1, 15^) 

M. Cormicka first tenant in tail 
under the will of his fkther R. 
C. dooeased (by which vrtll estates 
m tail male, in remainder, were 
given to the deviaorV other sons 
P. C. and T. C ), before suflfertng 
a recovery, executes a aettlement 
on hfs marriage, by whidt he Kmits 
an estate far lifb to himself, with 
remainder to the first and other 
sons of the marriage in tail male, 
remainders to his brothers F. C. and 
T. C. fbr life , with remainders to 
their first and other sons in tail 
male: — and afterwards suffered a 
recovery, mortgaged the settled 
estate to R. Plaistow, and dtect with- 
out issue male. C Connicki son 



of T. C. (F. C. having died without 
i8a«e)enterB upon the estate, stiftrs 
a recovery, and diep, leaving M. 
C the Appellant, his eldest son. 
Bill of foreclosure by Plaistow resist- 
ed by M. C. the Appellant — the 
question beings whether C. Cor- 
mick, the Appellant's father, was 
entitled under the will of R. C. 
or only as a volunteer under the 
settlement by M. C. the first 
tenant in tail. Foreclosure de» 
creed below. Argued in Dom. 
Proc. that as the settlor had not 
the fee, but was only tenant in tail 
at the time of the settlement ex- 
ecuted, the provisions of the sta- 
totes of BKzaheth, enacted fbr 
Ireland hy 10 Car* 1. sesa. 9. c. 3. 
did not apply to this eaae. An- 
swered that there was no aobstaii* 
cial distinction between tenant in 
fee and tenant in tail, w(k> bad it 
in hia pairer at any time to acquh-e 
the fee: that the brothera and 
their ^os took mew estates under 
the settlement, whieh were volun- 
tary, and void as against the sub- 
sequent mortgagee for- val. con. 
So held, and decree affirmed. 
(Cormick v. Trapaud, (Irish,) 60.) 



NOTICE. 

( Vide PlbA— *PilRCHAaBR-*^UA* 
ItAMTSB ) 

It would be dangerous, virith^ refer- 
ence to the doctrine of ooUcc, to 
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say that, because a man signed a 
deed, he shall therefore be taken 
to have had notice of all iu con- 
tents. (Lord RandjjSfe V. Park^, 
(English,) 210.) 

Notice of a will passing all the testa^ 
tor's real estate generally and not 
by specific demonstration, is not no- 
tice of all the particular estates 
which the testator had to pass. (t^. 
222,22s.) 

It would be mischievous if one who 
has been a witness to a deed or 
willy and afterwards happena to be 
concerned m a transaqtion relative 
to other properQr for another party, 
should be supposed to have notice 
of the contents of the deed or will, 
so as to fix notice of them upon 
that other party on that accidental 
ground, (ib. 224.) 

One who has notice of an instrument 
has notice of every thing which 
the instrument leads him to know. 
But suppose an instrument men- 
tions generally, **all my real 
*' estate,*' and the question is 
about a particular estate which 
might or might not be included : 
and one had been told that the 
notion that it was included had 
never been acted upon, but the con- 
trary, for a long time : that person 
could not be afibcted with notice 
that it was included, (ib. 22S, 
229.) 

One may plead that he is a purchaser 
for vfd. con. without notice, sup- 
ppr^iog his plea by denying all the 
circumstances firom which notice 
may be implied. But if ^e does 



not plead it* it weald be too iqiich 
to say, that he shall be deprked 
of the effect of it, if it turns out, 
in point of fact, that he is a pur- 
chaser for val. COD. without notice. 
(a. 280.) 



o. 

OWNER. 

(Vide Shif— SoLiciTOB.) 

Onb ship owner cannot bmd another 
unless the names (Of both appear 
together as owners in the same re- 
gistry. {Campbettv. Sim, (Scotch,) 
IS5.) 



P. 

PARLIABIENT (ACT OF). 

(Vide SjBCuaiTT.) 

Wbbthbr commissioners appointed 
under an act of parliament to lend 
public money on security, can 
have the benefit of a security not 
authorized by the act to be taken. 
(Governor and Co. qf the Bank of 
Irdand v. Bereiford^ (Irish,) 236.) 

PLAN. 

( Vide Edxnburqh. ) 

The mere exhibition of a plan at the 
time of making a contract is not 
an engagement or warran^ that 
every thing there represent^ shall 
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be done, unless the. plan is, by 
some special act or reference, made 
part of the contract. (Gordon v, 
Matjoribanh, (Scotch,) 87.) 

PLEA. 

( Vide Purchaser.) 

r If a man buys an estate, and a bill 
is filed against him, and title shown 
to relief, he may plead that he is 
a purchaser for valuable considera- 
tion without notice : and he must 
support his plea by denying all the 
circumstances from which notice 
may be implied: and if, after all 
that can be said to charge him with 
notice, he is hardy enough to 
swear that he had no notice, and 
to deny all the circumstances ; and 
he does plead, and refuses to try 
the question in any other way, 
then it must rest very much with 
his own conscience. But if he 
forbears to plead, and it turns out 
that, in point of fact, he is a pur- 
chaser for val. con. without notice, 
it would be too much to deprive 
him of the effect of that, merely 
because be has not pleaded it. 
(Randiffe v. Farkifns, (English,) 
230.) 

PRESCRIPTION. 

( Vide SOX.ICITOR.) 

Solicitor in London sueinga debtor 
in Scotland for costs of conducting 
an appeal in England, the Scotch 
Court is the properyorum, and the 
Scotch law governs the case; and 
the triennial prescription of the 



law of Scotland applies. (Camfbell 
V. Stein, (Scotch,) 1S4.) 

PURCHASER. 

( Vjkie MORTOAGS — M ARRXAO»» 

Plsa.) 

Limitations to collaterals in a mar- 
riage settlement made by tenant 
in tail, are voluntary and void, as 
against a subsequent purchaser for 
valuable consideration, in the same 
manner as if the settlor had the 
fee. (Cormiciv. Trapaud, (Irish,) 
86.) 

The mutual issue of parties as to a 
marriage contract, being par- 
chasers, have a right to call upon 
both parties to fulfil the terms of 
the contract ; and the one party is 
not, as in other contracts, released 
from the obligation by the negli* 
gence of the other party to per- 
form his part. {Rancliffe v. Par' 
iyns, (English,) 209.) 

There is a difference in point of pru- 
dence between pleading that one 
is a purchaser for valuable consi- 
deration without notice, and run- 
ning the risk of what may appear 
at the hearing. A man may plead 
this,supporting his plea by^ denying 
all the circumstances from which 
notice may be implied, and if, not- 
withstanding all that can be said 
to chaige him with notice, he 
swears that he had no notice, and 
denies the circumstances, the mat- 
ter rests very much with his own 
conscience. But if he does not 
l^ead this, and it turns 'out that 
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he is, in fact, o purchaser for val. 
con. without notice, it would be 
too much to deprive him of the 
effect of that, merely because he 
has not pleaded it, and stopped 
the suit at first, (ib, 220.) 



REGISTER. 

(Vide Shif— Solicitor.) 

In order to enable one owner to bind 
another as co-owner it is necessary 
that the names of both should ap- 
pear together in the same registry. 
Campbell v. S»et«, (Scotch,) laS.) 



SECURITY. 



(Vide CavTiov.) 
CoMMissiOHERS under an act of 
parliament, for giving money by 
way of loan to merchants, Ac. 
mAe an advance for A., who, 
along with B. as his surety, be- 
comes bound to repay within a 
limited time. A. obtains from the 
commissioners several extensions 
of the time for payment without 
the privity or knowledge of B. his 
surety, and at length becomes 
bankrupt without having paid. 
Bill to restrain proceedings at law 



against the surety ; the obligation 
being discharged upon the indul- 
gence granted without hb privity 
or knowledge. Decreed accord- 
ingly, and the decree affirmed in 
Dom. Proc- {Gifoemor and Co of 
Bank of Ireland v. Beresford, 
(Irish,) 233.) 

SETTLEMENT (MARRIAGE). 

( Vide Aliment— Marriage- 
Mortgage.) 

Settlement made under the direc- 
tions of the Court of Chancery, 
upon the marriage of a ward of 
that court, by which the interest of 
her property is given to her for 
life, and the principal to her chil- 
dren. Her husband being dead, 
she goes to Scotland and resides 
there. Her eldest son, then above 
the age of 21, brings an action 
against her for aliment, and aliment 
decreed below super jure nahara. 
But the judgment reversed, be- 
cause the English settlement had 
settled the rights of the mother 
and children, and also because the 
son had an interest with which he 
might deal in tlje market, and had 
therefore no occasion for aliment 
from his mother. ( J^W^^ v. Maid- 
ment, (Scotch,) 257, 276.) 

A. by disposition and settlement, 
gives his moveable property, ex- 
cept the debto due to him, to B. 
the object of his particular fisvour, 
and the residue of the debts due to 
him, after payment of. the d«*)U 
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due from him, to B. io life-rent, and 
to C. in fee: and gives the life- 
rei;;t in his lands to Q. and the fee 
to C. declaring that B. by accep- 
tation of the deed, should be bound 
to pay the whole' of his debts; ma- 
nifestly conceiving that his move- 
able property would be much more 
than sufficient for payment of his 
debts, and intending that B. should 
have the life-rent in the lands free. 
The moveable property turns out 
Bot to be sufficient to pay the debts, 
and action brought by the life-ren- 
trix against thci (iar for relief and 
sale of so much of the lands as 
would pay the balance, &c. and 
relief decreed below. But the 
judgment reversed in Dom. Proc. 
the disponer, although he intended 
Ibat B» should have the life-rent 
free, having expressly subjected 
B. alone to the payment of his 
debts, for which she became liable 
to the amount at least of the bene- 
fit which she derivjid from the deed. 
(fVaddeU v. fVaddell, (Scotch,) 
2790 

SHIP. 

( Vide SoLiciTeR.) 

Ship's husband cannot, as such, bind 

the owners to the expenses of a 
' law-suit. (Campbell v. Siein^ 

(Scotch^) 135.) 
One ship-owner cannot bind another 
* as co-owner, unless the names of 

both appear together in the same 

r^stry. {I6id.) 

VOL. VI. 



By the effisct of the Hawkesbury acts 
there is no equitable interest in a 
ship, as distinct from the legal; 
and no interest in a ship, legal or 
equitable, can pass, except in the 
mode prescribed by these acts. 
(lUd. 181, 132.) 

SOLICITOR. 

Solicitor in London brings an ac- 
tion in the Court of Session against 
his debtor in Scotland, for costs in- 
curred in the conduct of an appeal 
in Dom. Proc. The action in 
which the costs were incurred was 
originally brought in the Admiralty 
Court to recover the amount in^ 
sured upon salvage for a recapture 
made by the ship Diana, of which 
Yelton, Ogilvie, and Stein, were 
the owners ; Stein, however, being 
one of the registered owners only 
for security of a debt due to him 
from Ogilvie. Pending the suit 
before the Judge Admiral the 
Diana was sold, and the debt paid 
to Stein. Stein's nanqe tras, how- 
ever, continued in the subsequent 
proceedings in the Court of Session 
and House of Lords. Yelton, the 
ship^s husband, by letter to the 
agent in Scotland, stated it to be 
Stein*s request that a particular 
solicitor named should be employed 
to conduct the appeal, and he was 
employed. 

To the action by the solicitor, Stein, 
who was the principal defender, 
the others being insolvent, pleaded 
Z 
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Cbe trieDoial prescription, and aver- 
red (and the averment not dig- 
proved), that Yelton had no au- 
thority from him to write the let- 
ter to the agent in Scotland, that 
he never was consulted about the 
matter, and that the use of his 
name in the proceedings in Scot- 
land, and in Doro. Proc. had been 
entirely without his authority or 
knowledge. Answered, that the 
law of Scotland^ and the triennial 
prescription, did not apply, the 
debt having been contracted in 
England : and that, supposing that 
to be wrong, the prescription did 
not apply, because the debt was 
constituted by writ, Yelton, as 
ship's, husband, having power to 
bind the other owners, and having 
bound them by his letter. Judg- 
ment below for the Defender, the 
court being of opinion, that it was 
itself the proper ybrum, and that 
a ship's husband could not bind 
the owners in this matter; and 
the grounds of judgment held in 
Dom, Proc to be right. 
But the Lord Chancellor being of 
opinion, that by the policy of the 
Hawkesbury acts, Yelton might 
have bound Stein as a co-owner, 
if their names appeared toget(ier 
as owners in the regii^ter, a copy 
o^ two registers (agreed by the 
parties to be a true copy) produced, 
in one of which the name of Stein 
appeared^ in the other that of Yel- 
ton : but, not being together in 
the same register, the Lord Chan- 



cellor thought that it was too o^uch 
to say that they were co-owners : 
and the judgment affirmed. (Camp- 
beUv. Stein, (Scotch,) 117.) 

SURETY. 

(Vide SBCUEitT— Caution.) 

With respect to principal and 
surety in a bond, if the creditor 
enters into a binding contract with 
the principal debtor to give him 
further time to pay without the 
concurrence of the surety, then 
the surety is discharged, because 
the creditor has put it out of his 
own power to enforce immediate 
payment when the surety would 
have a right to require him to do 
so. (Governor and Co. of Bank 
of Ireland v, Beresford, (Irish,) 
238.) 



T. 

TESTATOR. 

( Vide Will — ^Witness — Sbttlk- 

MBMT.) 

Whers persona] property is made 
liable to the payment of debts, 
and the residue is given to one, 
and the lands to another, and 
there is no residue; the objects 
of testator's bounty are defeated 
every day. Suppose 10,000^. due 
to a testator, and SfiOOl. due fr^m 
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biim and that the 10,0002. or 
SfiOOl. of it, had been lost by in- 
solvency or otherwise, if he bur- 
thened the bequest of the debte 
due to him, with payment of the 
debU due from him, the object of 
his bounty would be defeated. 
{JVaddeU V. WaddM^ (Scotch,) 
310.) 

TIME. 
(Vide Notice.) 

Effect of length of time, and al- 
terations in the relative values of 
different kinds of property. (Lord 
Rancliffe v. Parkyns, (English,) 
232.) 



VOLUNTEER. 



(Vide Mortgage.) 

Tbmakt in tail under a will which 
Hnuted estates tail in remainder to 
his brother, before recovery suf- 
fered, executes a settlementon his 
marriage, giving estates tail to th^ 
issue of the marriage, and then an 
estate for life to the brother, re- 
mainder to his first and other sons 
in tail.^ He afterwards suffers a 
recovery, and mortgages the es- 
tate; and upon bill o^ foreclosure 
by the mortgagee, the question 
was, whether the brother took a 
new estate under the settlement, 
and consequently an interest which 
was voluntary and void as against 



the subsequent mcfftgagee for va- 
luable consideration. Decree be- 
low for the mortgagee, affirmed in 
Dom. Proc. (jCatmck v. Trapaud, 
(Irish,) 60.) 



w. 

WARRANTY. 

(Vide Plan— Edinburgh.) 

WIFE. 

(Vide Mortgage.) 

A WIDOW, having an estate to her 
and her heirs under the will of her 
deceased husband^ ky whom she 
has a son, marriesagain and joins 
the husband in a mortgage of the 
estate, reserving the equity of re- 
demption to the husband and his 
heirs, .without any recital in the 
deed, or special circumstance, ex- 
cept the mere circumstance of this 
reservation, to show that it was in- 
tended to make a tiew settlement 
of the estate. Upon death of the 
wife and husband, bill to redeem 
by the son of the wife by the Jrst 
husband against the heirs of the 
second husband, and so decreed 
below; and decree affirmed in 
Dom. Proc. ; the rule being that, 
in such cases, the husband, not- 
withstanding the terms of the re- 
servation, is seized of the equity 
of redemption, as he was before 
of the le^ estate, onlyjure uxoris. 
(Hare v. Ruscombef) (English,) 1 .) 
z2 
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WILL. 
(Fide Witness— Notice.) 

Im wOb of real estate the three wit- 
nesses must sign in presence of 
the testator, and it is usually stated 
in the will that they did so sign. 
But although that circumstanoe 
should not be recorded, the will is 
effectual if it be proved that they 
did so sign. In a court of law a 
will thirty years old, if the posses- 
sion has gone under it, and some- 
times without the possession, but 
always with the possession, if the 
signing is sufficiently recorded, 
proves Itself. Sed Qtuere^ whether, 
if the signing is not sufficiently re- 
corded, a will of that age proves 
itself? If not, then possession 
under the will, and datming and 
dealing with the estates as if they 
had passed under the will, would 
be cogent evidenoe to prove the 
duly signing. (Lord Raudsffb o. 
Par^byiif, (English,) 20S.) 

WITNESS. 

{Vide Will— Attestation.) 

Ik n.win to pass real estate, although 
t)ie signing by the three witnesses 



it the presence of the testator 
should not be recorded, the will 
may still be good, if it be proved 
that they did actually so sign. But 
query, whether a will, in which 
the attesution is not sufficiently 
recorded, proves itself at Uiw, al- 
though thirty years old, and with 
the possession under it ? But if it 
be necessary to prove the duly 
signing of such a will, even when 
thirty years old, possession under 
it, and claiming and dealing with 
the property as if it had passed 
under it, would be cogent evidence 
for that purpose. (Lord Ranciiffk 
V. Parkynt, (English,) 202.) 
There was an old determination that 
a witness to a will or deed must be 
taken to have cognizance of all its , 
contents. But that doctrine has 
not of late been acceded to. And 
it would be most mischievous if 
one who has been witness to a deed 
or will, and afterwards happens to 
be concerned for another party in 
another transaction, should be sup- 
posed to have notice of the con- 
tents of the deed or will to which 
he was a witness so as to 6e notice 
of them upon that other party on 
that accidental ground, (ib. 224.) 
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